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iii.

OPPOSITION TO MOTION FOR STAY UPON APPEAL
Appellee NA PUA MAKANI POWER PARTNERS, LLC ("NPM" or "Appellee"),
through counsel, submits this Opposition to Appellant Keep the North Shore Country’s
("KNSC" or "Appellant") Motion for Stay and Memorandum filed on June 17, 2020
("Motion"). NPM respectfully submits that KNSC has failed to satisfy its burden to acquire a
stay of the effectiveness of the Circuit Court's affirmation of the Board of Land and Natural
Resources' ("BLNR") approval of the Habitat Conservation Plan ("HCP") and Incidental Take
License ("ITL") for Appellee's renewable energy wind farm in Kahuku, under Hawaiʻi Revised
Statutes ("HRS") § 641-3 and Hawai‘i Rules of Appellate Procedure ("HRAP") Rule 8. No new
credible admissible evidence is presented to warrant a stay of the lower court and BLNR
decisions and KNSC's concerns are addressed by the existing ITL requirements.
KNSC's Motion was filed more than two years after the BLNR issued its Findings of Fact
("FOF"), Conclusions of Law ("COL"), Decision and Order ("D&O") dated May 16, 2018,
approving NPM’s HCP and ITL for its 25 megawatts ("MW") wind energy project in Kahuku on
the North Shore of Oʻahu (the "Project"). 70 RA1 V.30 at 147-248. It has been over two years
since KNSC appealed the D&O to the Circuit Court; almost one year since KNSC appealed the
Circuit Court’s Final Order Affirming BLNR’s Decision to the Intermediate Court of Appeals;
and almost five months since KNSC filed its Application for Transfer to this Court. 12 RA V.1
at 11; 12 RA V.1 at 305; Doc. 1. Now KNSC asks, for the first time, to stay the effectiveness of
the HCP and ITL. Motion at 14. There is no urgency or immediacy to KNSC’s request.
I.

INTRODUCTION
Appellant's Motion ignores or distorts three central points concerning the ongoing

administration and monitoring process for NPM's compliance requirements under the ITL:
(1) BLNR's approval to take up to 34 Hawaiian hoary bats (ʻōpeʻapeʻa) under Tier 1 and 17
ʻōpeʻapeʻa under Tier 2 of the ITL over the 20 year ITL term is supported by the implementation
of the Low Wind Speed Curtailment ("LWSC") minimization practice for the Project's 8
turbines because the next door neighbor Kahuku wind farm project with 14 operating turbines (or

1

The Record on Appeal (“RA”) filed on August 12, 2019, is cited as: [JEFS Docket #] V.[RA
Part #] at [PDF page #]. BLNR’s D&O (70 RA V.30 at 147-248) will be cited as: D&O at [PDF
page #], [FOF/COL #].
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6 more wind turbines) has seen only one (1) observed ʻōpeʻapeʻa take since 2013 utilizing
LWSC of 5.0 meters per second ("m/s") which is consistent with the LWSC for NPM. Ex. 1 at 5
(FY2019 Kahuku Annual Report). At that rate, NPM's adjacent wind farm is reasonably not
expected to exceed its Tier 1 take for ʻōpeʻapeʻa during the ITL term; (2) BLNR, with its
qualified scientific agency experts, retains agency oversight of the Project during the ITL term
through ongoing reporting and monitoring requirements. The agency is authorized to require the
Project to implement more stringent minimization or mitigation measures, including additional
LWSC, under the mandatory "Adaptive Management" process should the Project exceed its
expected take rate or due to changes in the best available science. This allows the agencies to
properly and timely evaluate and require implementation of adjustments, as needed; and (3)
existing LWSC requirements already limit turbine operations to the maximum extent practicable
when wind speeds are at or below 5.0 m/s, which is when bat activity is believed to be highest;
any higher cut-in speed for LWSC has not been shown to be necessary under the existing best
available science and actual operational data from the nearby Kahuku project.
In addition, neither the arguments about Member Gon being on the BLNR and the
Endangered Species Recovery Committee ("ESRC"), nor the fact that Senator Inouye's letter
promoting the Project was not read by the BLNR decision makers, provide any new law or facts
to support KNSC's Motion. These same arguments existed when BLNR approved the ITL and
provide no new legal standard or changed circumstance to warrant a stay pending this appeal.
Lastly, a stay now would materially disrupt the financial commitments and potentially
expose NPM to a breach of obligations under its Power Purchase Agreement ("PPA") with
Hawaiian Electric Company ("HECO") resulting in significant financial losses, and most
importantly to the State of Hawaiʻi, loss of clean, renewable energy for the Oʻahu market that is
so critical to achieving the Legislature's statutory mandate in HRS § 269-92(a) (2015) to achieve
graduated reductions in fossil fuel use and transitioning to 100% renewable energy by the year
2045, and to be carbon neutral by the year 2045. HRS § 269-92(a)(6). If a stay is considered,
then a bond is necessary since the financial losses to Appellee will be significant if its operations
are adversely affected. Not requiring KNSC to post a bond as a condition for a stay pending
appeal could chill future energy generation initiatives and undermine the broader public interest
in developing renewable energy alternatives to the use of fossil fuels. A bond should be required
for any stay under HRS § 641-3(d) (1985), which clearly provides that "[w]hen an appeal is
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taken the appellant by giving a supersedeas bond may obtain a stay." A bond should be required
to cover financial losses of approximately $1.1 million average per month due to the immediate
loss of energy generating capacity and potential breaches of the PPA. NPM will otherwise suffer
irreparable financial harm, leading to potential project shutdown.
Despite KNSC’s protestations that it could not bring a motion to stay any sooner than
June 17, 2020, or the eve of when NPM is scheduled to begin commercial operations, that is not
the case. See Motion at 5. As explained below, nothing in BLNR's rules of practice and
procedure prevented KNSC from seeking a stay and it is evident that BLNR has the authority to
issue one if it is requested. See Hawaiʻi Administrative Rules ("HARˮ) § 13-1-72(b). KNSC
likewise could have sought a stay from the Circuit Court which has the authority to issue a stay
"for good cause shown." Hawaiʻi Rules of Civil Procedure ("HRCPˮ) Rule 72(i).
No immediacy or material changed circumstances warrant KNSC waiting until mid-June
2020 to bring this Motion. KNSC waited to file this Motion until after construction of all eight
turbines was completed and the commencement of commercial operations imminent. It is clear
that, contrary to KNSC’s assertion that "NPM would suffer minimal or no harm consequent to
stay pending appeal[,]" KNSC chose this strategic time to file this Motion.
Failing to successfully carry its burden of proof to challenge the approval process for the
HCP and ITL at the Circuit Court, KNSC now resorts to arguing that a draft ESRC document
that has not been adopted by the agency is retroactively applicable to this Project. KNSC's
arguments fail to consider that the Project is already appropriately managed through the existing
Adaptive Management process mandated by HRS Chapter 195D and the BLNR in the HCP and
ITL. No new law or fact alters the BLNR approval of the HCP and ITL as to ʻōpeʻapeʻa based
on the approved ESRC guidance. Proposed changes to that policy are not yet effective,
especially as to this Project that was approved under existing guidance. Furthermore, KNSC
fails to show that the alleged procedural violations warrant reversal. KNSC cannot show that it
will prevail on the merits of its case. Therefore, there is no justification for a judicial stay of the
Project's HCP and ITL approval.
II.

BACKGROUND
A.

THE PROJECT

The Project is an approximately 25 MW wind energy generating facility on
approximately 706.7 acres in Kahuku on the North Shore, Island of Oʻahu, identified by Tax
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Map Key Nos. (1) 5-6-008:006 and (1) 5-6-006:018 ("Project Site"). 20 RA V.6 at 92-95.
Approximately 254.7 acres of the Project Site are on State of Hawaiʻi land managed by the
Department of Land and Natural Resources ("DLNR"). Id. at 31. The remaining land (451.9
acres) is privately owned. Id. Figure 2 in the HCP identifies the Project layout. Id. at 30.
The anticipated life of the Project is 21 years (1 year for construction and 20 years of
commercial operation). The Project will generate clean, renewable energy, and benefit the State
of Hawaiʻi in achieving a number of its energy goals, among them: (a) to stabilize the cost of
electricity for residents; (b) to generate 100% of its electricity from renewable energy by 2045;
and (c) to reduce Hawaiʻi’s dependence on imported foreign oil. 26 RA V.8 at 189-90; 68 RA
V.29 at 222-23. The Project will also provide lease revenues to the State and make use of land
that is not suitable for agricultural use. See 66 RA V.28 at 20-21; 20 RA V.5 at 104; 68 RA V.29
at 222-23. The Project has and will continue to provide a number of benefits to the Hawaiʻi
workforce and community in the form of local construction jobs, as well as a community benefit
package of about $6 million over the life of the Project to address currently underfunded needs.
See 28 RA V.9 at 121-22; 38 RA V.14 at 272; 66 RA V.28 at 20-21.
B.

SUMMARY OF PROCEDURAL HISTORY

KNSC challenged the HCP on various grounds, with the intention of halting the Project,
primarily by questioning NPM’s incidental take estimate for the ʻōpeʻapeʻa. 16 RA V.3 at 293313. A two-day contested case hearing ("CCH") was held on August 7 and 8, 2017, by a
hearing officer appointed by the BLNR. D&O at 55, FOF 31. The hearing officer issued a
Recommended Findings of Fact, Conclusions of Law, and Decision and Order on November 1,
2018 ("Recommendation"). 66 RA V.28 at 475-545. The Recommendation found that the vast
majority of the HCP met the criteria set forth in HRS §§ 195D-4(g) and 195D-21, but the hearing
officer was unclear about the impact of the Project with respect to the ʻōpeʻapeʻa. See id. NPM
submitted evidence, including extensive written direct testimony from NPM’s experts and lay
witnesses which supported the Agencies’2 recommendation for approval of the HCP, including
the take estimates for all eight Covered Species3 in the HCP. In contrast, KNSC offered no
2

The DLNR Division of Forestry and Wildlife (“DOFAW”), U.S. Fish and Wildlife Service
(“USFWS”), and ESRC are collectively referred to as the “Agencies”.
The Covered Species are: ʻōpeʻapeʻa, aʻo, nēnē, pueo, aeʻo, ʻalae keʻokeʻo, ʻalaeʻula, and
koloa.
3
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independent expert testimony to support its challenges. D&O at 228, COL 12.
Materially, the Kahuku Wind Farm, which neighbors this Project, had experienced only
one observed ʻōpeʻapeʻa fatality in over three years of operations once it implemented LWSC.
D&O at 192-93, 204, FOF 201, 203, 257. LWSC is required for this Project. D&O at 184, 206,
FOF 158, 268. The neighboring Kahuku Wind Farm was highlighted by the BLNR in approving
the HCP and ITL on the potential effectiveness of LWSC on reducing take of ʻōpeʻapeʻa. D&O
at 148-49. The neighboring project’s actual results are highly relevant and critical to the
assessment of potential take estimates for this Project due to its close proximity to the Project
and the viability of those actual results. D&O at 149, 182, 191-97, 199-200, 203-05, FOF 150,
192-93, 199-203, 207-08, 213, 215, 219-21, 225-26, 232-33, 235, 252-61. KNSC did not
provide sufficient, credible, reliable testimony or expert evidence to rebut the scientific evidence
introduced by NPM or the opinions of the ESRC and DOFAW staff. See D&O at 228, COL 12.
After the evidentiary portion of the CCH, the HCP and ITL were considered for approval
by the BLNR. 68 RA V.29 at 215-66. KNSC sought to recuse Member Gon, without a
legitimate legal or factual basis, and even though KNSC did not seek to disqualify him prior to
his voting to grant the CCH requested by KNSC. 70 RA V.30 at 7-13. After briefing and oral
argument, BLNR denied the recusal request and also adopted the ESRC’s recommendation of
approval of the HCP and ITL, with modifications. D&O at 148-248. Notably, BLNR adopted
most of the hearing officer’s FOF and COL, but disagreed with the hearing officer’s ʻōpeʻapeʻa
analysis. Id. Specific conditions were added by BLNR to resolve any lingering concerns or
doubts about the HCP and the ʻōpeʻapeʻa take estimates. Id. at 242-44. BLNR rightly concluded
that NPM had satisfied each of the required criteria set forth in HRS §§ 195D-21 and 195D-4(g)
and therefore approved the HCP and ITL. D&O at 239-40, COL 38-39.
The Circuit Court, reviewing the BLNR’s D&O under HRS Chapter 91 as an agency
appeal, affirmed the D&O in its Final Order Affirming BLNR's Decision entered on April 10,
2019 ("Final Order"). 12 RA V.1 at 275-83. By its ruling, the Circuit Court concluded that the
D&O, relying on the Agencies’ scientific expertise, was not clearly erroneous. Id. The Circuit
Court recognized that BLNR relied on its statutorily designated scientific consultant, the ESRC,
to review the HCP and ITL, stating that "BLNR essentially adopted the factual findings of the
ESRC," and that the hearing officer largely "agreed with the factual findings of the ESRC." Id. at
277-78. Therefore, the Circuit Court found "no fault in the BLNR relying on and adopting the
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ESRC's expertise in general, and its findings and conclusions on ʻōpeʻapeʻa specifically." Id.
III.

LEGAL STANDARD
A.

MOTIONS FOR INJUNCTIVE RELIEF UNDER THE HAWAIʻI RULES OF
APPELLATE PROCEDURE

HRAP Rule 8(a) sets forth requirements for motions for stay/injunctive relief, as follows:
A motion for stay of the judgment or order in a civil appeal, or for
approval of a supersedeas bond, or for an order suspending, modifying,
restoring, or granting an injunction during the pendency of an appeal shall
ordinarily be made in the first instance to the court or agency appealed
from.
A motion for such relief on an appeal may be made to the appellate court
before which the appeal is pending or to a judge thereof, but, if the appeal
is from a court, the motion shall show that application to the court
appealed from for the relief sought is not practicable, or that the court
appealed from has denied an application, or has failed to afford the relief
the applicant requested, with the reasons given by the court appealed from
for its action. The motion shall also show the reasons for the relief
requested and the facts relied upon, and, if the facts are subject to dispute,
the motion shall be supported by affidavits, declarations, or other sworn
statements or copies thereof. With the motion shall be filed such copies of
parts of the record as are relevant. Notice of the motion shall be given to
all parties. The motion shall be filed with the appellate clerk and should
ordinarily be considered by the appellate court, but in exceptional cases
where such procedure would be impracticable due to the requirements of
time, the application may be made to and considered by a single judge or
justice of the court. If the motion for such relief is from an agency, the
motion shall comply with statutory requirements, if any.
HRAP 8(a) (emphases added).
KNSC’s Motion seeks to stay the effectiveness of the HCP and the ITL as to ʻōpeʻapeʻa,
which were approved by the BLNR in its D&O, and the Circuit Court’s Final Order and
judgment affirming that approval, both entered on May 23, 2019. All of the requirements set
forth in Rule 8(a) apply to the Motion. The requirements of this rule are not discretionary or
optional. They are mandatory by its plain and unambiguous terms. Thus, if the Motion does not
properly satisfy each of the express requirements of Rule 8(a), the Motion should be denied.
B.

THE STATUTORY STANDARD FOR INJUNCTIVE RELIEF

This appeal from an agency decision (and subsequent Circuit Court decision) is governed
by HRS Chapter 91. Agency appeals, such as this one, apply the standards of review set forth in
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HRS § 91-14. Section 91-14(c) expressly provides that a stay or injunctive relief may only be
afforded in a Chapter 91 case if certain criteria are met:
The proceedings for review shall not stay enforcement of the agency
decisions or the confirmation of any fines as a judgment pursuant to
section 92-17(g); but the reviewing court may order a stay if the following
criteria have been met:
(1) There is likelihood that the subject person will prevail on the merits of
an appeal from the administrative proceeding to the court;
(2) Irreparable damage to the subject person will result if a stay is not
ordered;
(3) No irreparable damage to the public will result from the stay order;
and
(4) Public interest will be served by the stay order.
(Emphases added). Thus, in addition to the express requirements of HRAP 8(a), KNSC must
also meet all four criteria of HRS § 91-14(c) before a stay or injunction can be issued in this
Chapter 91 appeal. See HRAP 8(a) ("If the motion for such relief is from an agency, the motion
shall comply with statutory requirements") (emphasis added); Pele Def. Fund v. Puna
Geothermal Venture, 77 Hawaiʻi 64, 70 n. 13, 881 P.2d 1210, 1216 n. 13 (1994) ("Although
Appellees’ requested relief includes declaratory and injunctive remedies, in an agency appeal,
the court only has power to grant relief in accordance with HRS § 91-14(g).") (emphasis added);
Hawaii Electric Light Co., Inc. v. Dept. of Land and Natural Res., 102 Hawai‘i 257, 267, 75 P.3d
160, 170 (2003) ("Where the language of a statute is plain and unambiguous, our only duty is to
give effect to the statute’s plain and obvious meaning") (citation omitted).
Furthermore, while this is not an appeal of a money judgment, the requirement for a stay
conditioned on Appellant posting a bond as security for the risk of losses from impacts of a stay
on an otherwise valid judgment are still required by HRS § 641-3(d), which provides that
"[w]hen an appeal is taken the appellant by giving a supersedeas bond may obtain a stay."
IV.

ARGUMENT
The Motion fails to fully address and satisfy the requirements of HRAP 8(a) and HRS §

91-14(c). KNSC has not satisfied the requirements or provided sufficient grounds to warrant the
relief requested. There is also no basis to issue a stay without first proffering an appropriate
supersedeas bond as a condition to obtain a stay under HRS § 641-3(d). Accordingly, NPM
respectfully submits that the Motion should be denied.
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A.

THIS MOTION DOES NOT SATISFY HRAP RULE 8

A motion for stay or injunctive relief brought in the appellate courts must satisfy the
specific requirements of HRAP 8(a). Although KNSC’s Motion cites to HRAP 8(a), it plainly
fails to satisfy this rule in several respects.
First, contrary to the requirement that a motion for stay "shall ordinarily be made in the
first instance to the court or agency appealed from," KNSC indisputably did not seek a stay from
either the BLNR or the Circuit Court. Indeed, despite the fact that the HCP and the ITL were
approved in May 2018, KNSC admittedly did nothing to stay the effectiveness of the orders
during the pendency of the two-year-long appeal process.
Second, having failed to seek relief from either the BLNR or the Circuit Court, KNSC is
required to show why doing so was "not practicable." The Motion fails to explain why such a
request on the same information it presents in its Motion was not practicable to bring any sooner
than June 17, 2020, or the eve of when NPM is scheduled to begin commercial operations. See
Motion at 5. KNSC claims that it could not bring such a motion before the BLNR because "its
rules and governing statutes do not grant BLNR the power to issue a stay of its approvals." Id.
However, this argument ignores BLNR's clear authority to issue stays. See HAR § 13-1-72(b)
("[U]pon request filed by a party, the chairperson may stay the enforcement of a final decision
pending a judicial review of the case."); see also, Kilakilia ʻO Haleakala v. Bd. of Land &
Natural Res., 131 Hawaiʻi 193, 198, 317 P.3d 27, 32 (2013) (BLNR counsel asserted that the
contested case hearing is the appropriate venue for pursuing a possible stay of the permit). Thus,
contrary to KNSC’s argument, BLNR did have the authority to grant a motion to stay had KNSC
timely sought to pursue one. KNSC, however, did not attempt to file such a motion.
KNSC also argues it was unable to file a motion at the Circuit Court because "the circuit
court already ruled that it did not agree with Appellant concerning the merits of the case,
therefore Appellant’s effort…would be futile[.]" Motion at 5. Although the filing of a notice of
appeal does not operate as a stay of an agency’s decision, the Circuit Court is empowered, "for
good cause shown," to order a stay. HRCP Rule 72(i). Thus, there was nothing preventing
KNSC from filing a motion for stay with the Circuit Court well before it issued its Final Order
Affirming BLNR’s Decision to the Intermediate Court of Appeals. KNSC also complains that
"[b]y the time Appellant completes raising their motion to stay to the circuit court in order to
then bring the matter before this Court, the NPM wind project would like be fully operational
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because ‘Summer 2020’ has already arrived." Motion at 5. This does not explain KNSC’s
inaction for many months during construction before filing the Motion on June 17, 2020.
KNSC cannot argue that it was unaware that the HCP and ITL were effective as to
ʻōpeʻapeʻa or that efforts were underway to prepare for and commence construction of the
Project. See Mark Miller ("Miller") Decl. at ¶¶ 7-8. Nor can KNSC legitimately claim that there
has been some significant change in circumstances or new emergency condition that would
justify its Motion now. This very same basis for the relief sought by the Motion now has existed
since the HCP and ITL were approved by the BLNR and affirmed by the Circuit Court. No
compelling material reason exists to justify KNSC’s failure to articulate why it was
impracticable to seek the requested relief from the court or agency appealed from here, so HRAP
8(a) should preclude issuance of a stay, when doing so at that time would have caused arguably
much less harm to NPM and the public than the issuance of a stay would have now.
Third, the Motion does not present any facts, much less admissible evidence, to
demonstrate the "reasons for the relief requested" or why the relief is necessary at this time.
Without any scientific evidence, KNSC argues its own interpretation of an ESRC "proposed
update to [the ESRC Bat Guidance]," which draft was released in January 2020, KNSC seems to
try and imply that this draft "proposes that no more than 1,000 ʻōpeʻapeʻa individuals" comprise
the ʻōpeʻapeʻa population on Oʻahu is somehow different than the existing ESRC Bat Guidance.
Motion at 3 & App. B at 16. However, this number, if correct, is consistent with and within the
range of recognized in the existing ESRC Bat Guidance, which clearly notes that, at the time the
HCP and ITL were approved, estimates have ranged from a few hundred to a few thousand. 40
RA V.15 at 61. Those proposed draft guidelines have not been adopted by the ESRC and
therefore do not change the existing approvals of the HCP and ITL or the criteria under which
HCPs and ITLs are reviewed by the Agencies, including application of the Adaptive
Management process, and are therefore plainly insufficient to satisfy HRAP 8(a).
Hawai‘i Rules of Evidence ("HRE") 402 states in pertinent part: "Evidence which is not
relevant is not admissible." KNSC’s Appendix B is irrelevant because clearly a guidance
document that was drafted in year 2020 has no bearing on whether BLNR, and subsequently the
Circuit Court, erred in approving NPM’s HCP and ITL as to ʻōpeʻapeʻa in 2018 and 2019,
respectively. The BLNR and the Circuit Court could not err by not consulting a document that
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did not exist at the time.4 Furthermore, it would be improper to re-evaluate BLNR’s approval of
the HCP and ITL for ʻōpeʻapeʻa with draft guidance that has not been finalized or formally
approved. As Dr. Jim Jacobi noted during the ESRC’s January 16, 2020 meeting (Ex. 2 at 42):
[The revised draft bat guidance] is not an accepted one, this is the
draft. This is the new draft so it has not been finalized. Again, this
is a guidance and we’re working with an old guidance which isn’t
a rule. It’s just a guidance. And so, you know, this is being
updated based upon the discussions, the deliberations, the thinking
that we've had relative to projects and recent meetings in terms of
how to better do it[.]
Even if the draft guidance was somehow effective as a draft proposal and before being
considered an approved final guidance document, a 2020 update would still not necessitate a
review of BLNR’s 2018 approval of NPM’s ITL as to ʻōpeʻapeʻa, because such guidance would
not apply retroactively.5 While the ESRC Bat Guidance document is not law, the long held
policy against retrospective application should still apply here. HRS § 1-3 provides that: "[n]o
4

Due to the cryptic and solitary nature of the ʻōpeʻapeʻa, the ESRC Bat Guidance stated that it is
difficult to ascertain a population estimate, however, estimates have ranged from a few hundred
to a few thousand. 40 RA V.15 at 61.
5

The HCP is a document capable of being updated and adapting to new information. As
approved by the BLNR, the HCP requires ongoing “adaptive management” agency oversight
throughout the 20-year permit term, including mitigation, monitoring, reports and potential
operational changes (such as potentially adjusting for a higher cut-in speed for LWSC if
ʻōpeʻapeʻa take rate is higher than initially expected). See D&O at 206, 209, 211, 213, 221-23,
FOF 268, 277, 289-90, 296, 331-38. If for some reason the conservative take estimates for
ʻōpeʻapeʻa are inconsistent with actual operations, both the BLNR and the Circuit Court
confirmed that the ongoing adaptive management process under the HCP and ITL will be
triggered to adjust operations for any necessary changes. See id. As the Circuit Court astutely
concluded: “In other words, if the essential facts relied on in approving the HCP and ITL turn out
to be wrong, the adaptive measures which are part of the HCP license should step in and provide
further protection for the ʻōpeʻapeʻa.” 12 RA V.1 at 278-79. Additionally, Special Condition
No. 7 of the ITL was added to address KNSC's concern that the adaptive management provisions
of the HRS Chapter 195D had no "teeth" (i.e., that the Agencies had no mechanism of requiring
Applicant to implement LWSC at a higher cut in speed). This condition was offered by
Applicant and states: "If the rate of take of ʻōpeʻapeʻa exceeds the Applicant's projected rate of
take, or as otherwise provided in the HCP, DOFAW, through Adaptive Management, in
consultation with the Applicant and the ESRC, may require [LWSC] at higher cut-in speeds for
some or all of the evening hours and seasonal period(s) when LWSC is employed. If take occurs
outside of the seasonal period when LWSC is required under this HCP, DOFAW, through
Adaptive Management, in consultation with the Applicant and the ESRC, may require LWSC for
longer or different periods. In case of a disagreement between DOFAW and the Applicant over
the implementation of this condition, the matter shall be brought to the Board for final decision."
4833-6867-0400.5.068719-00002
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law has any retrospective operation, unless otherwise expressed or obviously intended." Hawai‘i
courts have likewise held that "it is well settled that all statutes are to be construed as having
only a prospective operation unless the purpose and intention of the legislature to give them a
retrospective effect is expressly declared or is necessarily implied from the language used."
Taniguchi v. Assoc. of Apartment Owners of King Manor, Inc., 114 Hawai‘i 37, 48, 155 P.3d
1138, 1149 (2007) (internal quotations and citations omitted); see Yamaguchi v. Queen’s
Medical Center, 65 Haw. 84, 89, 648 P.2d 689, 693 (1982) (acknowledging the "well-established
rule of construction forbidding the retrospective operation of statutes in the absence of clearly
expressed contrary legislative intent," and requiring that the statute in question "be given
prospective effect only, as there exists no indication in either the statutory language or the
accompanying committee reports that the legislature intended a different result."). Having failed
to provide admissible evidence to substantiate their otherwise unsupported, conclusory, and
disputed claims, KNSC is not entitled to a stay under HRAP 8(a).
B.

THE MOTION DOES NOT SATISFY STATUTORY CRITERIA FOR A STAY

The Motion fails to address, much less satisfy, the substantive statutory requirements to
acquire a stay or injunctive relief under HRS § 91-14(c), as expressly incorporated in and
required by HRAP 8(a). The matter pending before this Court is unquestionably an appeal under
HRS Chapter 91, Hawai‘i’s Administrative Procedure Act. Regardless of the standard applicable
to other types of cases, in a Chapter 91 appeal, a request for a stay or injunctive relief must
satisfy the four-part test set forth in HRS § 91-14(c) to be granted. KNSC’s Motion does not
acknowledge this authority nor satisfy its requirements.
1.

KNSC is Not Likely to Prevail on the Merits
a.

The HCP Minimizes Impacts to the Maximum Extent Possible

KNSC argues that "BLNR’s conclusion that 5.0 m/s curtailment represents minimization
and mitigation of impacts ‘to the maximum practicable is unsupported by substantial evidence in
the record[.]’" Motion at 8. This argument ignores that the Circuit Court held that BLNR’s
factual findings and mixed questions of law and fact on those challenged points were factually
supported by the evidence in the record and were not clearly erroneous. 12 RA V.1 at 278. The
Circuit Court was "satisfied that those decisions were made on the best available data, and the
ITL (the estimate of the ʻōpeʻapeʻa deaths from the project) were reasonably adjusted to account
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for ambiguity and uncertainty" about the factors raised by KNSC. Id.
The ESRC Bat Guidance, which considered the best available scientific studies available
at the time, concluded that LWSC in Hawaiʻi should begin at 5.0 m/s. Id. at 277-78. The HCP
here is in exact conformance with that agency guidance. The LWSC adjustment process clearly
identifies a start point as well as a process for needed adjustments during operations or for
material changed circumstances. The Project utilizes LWSC beginning at 5.0 m/s as provided in
the approved HCP and LWSC will be adjusted, as needed, through the Adaptive Management
process if LWSC at 5.0 m/s is not as effective as planned. This requirement is taken directly
from the express agency policy behind ESRC's recommendation for approval of NPM's ITL and
the currently effective Bat Guidance:
The ESRC recommends that low wind speed curtailment is a part of every wind
facility's minimization strategy to the maximum extent practicable, and
recommends a minimum cut-in speed of 5.0 m/s, increasing to a higher cut in
speed through adaptive management if the rate of bat take is higher than initially
expected.
40 RA V.15 at 63-64 (emphases added).
Therefore, any argument by KNSC that the Agencies or BLNR ignored that material
evidence about where to set the cut-in speed is wrong. The ESRC Bat Guidance is a
comprehensive guide about the best available science in existence at the time that the HCP and
ITL were reviewed and approved. The HCP considered the actual operating data results from its
neighbor, the Kahuku Wind Farm. D&O at 191-93, FOF 192-93, 199, 203. The LWSC analysis
presented in the HCP for this Project is based on available actual data from the neighboring
project and the current best available science. The evidence in the record is clear that LWSC
with a cut-in speed of 5.0 m/s is highly effective in the Kahuku area. See 64 RA V.27 at 237
(Kahuku FY2015 Annual Report noting that its "Baseline 5-year take of 10 adult and eight
juvenile bats has not been exceeded"). In fact, the Project’s neighboring Kahuku Wind Farm is
not one of the wind farms experiencing take at a higher rate than predicted and is not seeking to
amend its HCP to increase its take estimate authorization. Tr. 12/5/18 at 30:2-7 (JEFS Dkt. 10).
Importantly, ever since the Kahuku Wind Farm implemented LWSC, its rate of take of
ʻōpeʻapeʻa has decreased, as LWSC at 5.0 m/s in the Kahuku region has proven to be an
extremely effective minimization measure. D&O at 148-49,207, 211, FOF 271, 288, 292. The
Kahuku Wind Farm first implemented LWSC at 5.0 m/s in April of 2012. D&O at 192, FOF
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201. While the Kahuku Wind Farm did not operate for approximately 13 months (between July
31, 2012 and August 29, 2013), since it began full operations with LWSC at 5.0 m/s, it has
recorded just one observed bat fatality in over 3 years of monitoring. D&O at 211-12, FOF 292;
Miller Decl. ¶ 9; Ex. 1, at 5 (FY2019 Kahuku Annual Report stating no observed ʻōpeʻapeʻa
taken since Aug. 29, 2014). This is compelling, substantial, actual evidence of the effectiveness
of LWSC in the immediately adjacent Project area and supports LWSC beginning at 5.0 m/s for
this Project. D&O at 148-49, 207, 211, FOF 271, 288, 292.
KNSC incorrectly argues that BLNR has not followed HRS § 195D-4(g) which requires
an applicant to minimize and mitigate to the maximum extent practicable.6 Motion at 7. BLNR
utilized the best scientific data available in determining that a 5.0 m/s cut-in speed would
mitigate to the maximum extent practicable for this Project. As has been cited, KNSC has yet to
produce any evidence to the contrary. KNSC’s argument is based on an overly restrictive
reading of HRS § 195D-4(g) alone while disregarding the statutory language in HRS § 195D-2.
HRS § 195D-4(g) provides that BLNR may issue an ITL "as part of a habitat conservation
plan" to allow the take of threatened or endangered species (emphasis added). HRS § 195D-21
is clear that the HCP must "be based on the best available scientific and other reliable data
available at the time the plan is approved." HRS § 195D-21(b)(1). If the BLNR required NPM to
begin LWSC at 6.5 m/s, where there is no supporting evidence in the record requiring LWSC at
6.5 m/s for this Project or that doing so would have any measurable impact on ʻōpeʻapeʻa take,
the HCP and ITL would not be based on the best available science.
b.

Member Gon Properly Participated in the Proceedings

KNSC argues that Member Gon’s "participation in deliberation and as a voting member
of BLNR violated Appellant’s constitutional due process rights, constituted a procedural error,
and was affected by other error of law." Motion at 9. At the January 12, 2018 hearing before
BLNR, Member Gon recited his experience and history. KNSC argues this information is
outside the record, in violation of HRS § 91-9(g) and § 91-13, and thus required his recusal and
6

KNSC's cite to a standard for “maximum extent practicable” is to the worst case oil discharge
in Alaska Wilderness League v. Jewell, 788 F.3d 1212, 1223 (9th Cir. 2015) and is inapplicable
to this case. See Union Neighbors United, Inc. v. Jewell 831 F. 3d 564 (D.C. Cir. 2016) (holding
that it was not necessary to determine whether a developer could minimize and mitigate “to the
maximum extent practicable” because the minimization and mitigation measures fully offset the
expected take).
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disqualification. See 70 RA V.30 at 8-9. KNSC refers to Member Gon’s following statement:
And then continuing on now, the idea that the ESRC did not consider
other turbine projects and other bats and the ramifications of that on this
particular case is probably erroneous. I mean, the fact that it doesn't show
up in the HCP record kind of flies in the face of the fact that the ESRC
went to visit as many of these projects in person to look at the areas that
were being surveyed, to consider the records for each of those places, the
different conditions and habitat, the – everything from the vegetation, to
the wind, typical wind, behavior, and the like in order to assess what was
most appropriate to apply to this particular HCP. (68 RA V. 29 at 262)
This statement is consistent with the evidence in the record. The ESRC conducted a site
visit on March 30, 2015, and surveyed the Project Area. The purpose of the site visit was "to see
what the site looks like on the ground, review the materials in the HCP, and provide comments to
the applicant on the HCP." 38 RA V.14 at 279-84, 314-20. Member Gon’s statement is simply a
general statement about the overall role of the ESRC. The record reflects that site visits were
done for other projects, as well as for this Project HCP. 38 RA V. 14 at 332-38 (ESRC minutes
for NPM site visit); 46 RA V.18 at 148-81 (ESRC minutes showing that site visits are conducted
for other projects). References to each of the wind farms with approved HCPs are in the record,
either through the parties’ respective filings in this contested case proceeding or through
questioning and cross examination of witnesses. See, e.g., id.; D&O at 179, FOF 134; 50 RA
V.20 at 142-269; 60 RA V.25 at 28-245; 62 RA V.26; 64 RA V.27 at 8-25 (the Kahuku and
Kawailoa HCPs were KNSC exhibits).
Member Gon’s prior experience on the ESRC and knowledge of the agency’s
involvement with this Project is referenced and documented in the HCP, the FEIS, multiple
public filings, and various hearing materials. His involvement in the overall review process does
not require Member Gon’s recusal or disqualification. Expertise and knowledge in a particular
area has been a long-standing consideration for persons serving on agency boards and
commissions. See Tangen v. State Ethics Comm'n, 57 Haw. 87, 94, 550 P.2d 1275, 1280 (1976);
see also S. Stand. Comm. Rep. No. 670-72, in 1972 Senate Journal, Reg. Sess., at 1034-1035.
For the same reasons as those stated above regarding alleged violations of HRS § 919(g), Member Gon has not violated HRS § 91-13, which only prohibits consultation on the facts
outside of the record by an agency official rendering a decision within the context of a contested
case hearing, unless there is notice and opportunity for all parties to participate. The Circuit
Court was not wrong in concluding that BLNR did not abuse its discretion by not requiring
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Member Gon to recuse himself from decision making on the HCP.
Further, Member Gon’s participation did not violate "the high level of procedural fairness
and protections afforded by contested case hearings." Motion 10. "[T]he test for disqualification
due to even the ‘appearance of impropriety’ is an objective one, based not on the beliefs of the
petitioner or the judge, but on the assessment of a reasonable impartial onlooker apprised of all
the facts." State v. Ross, 89 Hawaiʻi 371, 380, 974 P.2d 11, 20 (1998) (emphasis added). The
alleged facts must be sufficient "for a sane and reasonable mind to fairly infer bias or prejudice."
Jou v. Schmidt, 117 Hawaiʻi. 477, 483, 184 P.3d 792, 798 (App. 2008). To support a motion to
disqualify a decision-maker for lack of impartiality, specific facts and reasons must be laid out;
conclusory allegations and speculations are not sufficient. Hawaii-Pac. Venture Capital Corp.,
437 F. Supp. at 234. KNSC provided no evidence of actual or perceived bias, only mere
speculation. The fact that Member Gon served on the ESRC, and reviewed this HCP before the
CCH evidence was taken and considered, does not automatically mean he is biased. No
evidence exists that Member Gon could not or did not objectively review the record from the
contested case proceeding and properly evaluate this matter.
Additionally, KNSC was well aware of Member Gon's participation on the ESRC prior to
its request for a CCH and allowing, without objection, Member Gon to vote on whether or not to
grant KNSC's CCH request. 16 RA V.3 at 264-66; 18 RA V.4 at 267-68. If KNSC were
sincerely concerned with Member Gon's impartiality on this case, KNSC would have requested
his disqualification at the outset.
c.

There was no Ex Parte Communication by Senator Inouye

There is nothing new and no immediacy to warrant a stay now based on the already
briefed arguments by KNSC alleging political ex parte communications from a letter sent by
State Senator Lorraine Inouye to the BLNR and attempted phone calls to certain individual
BLNR members in violation of HAR § 13-1-37. Motion at 3, 10-11. Prior to oral arguments on
January 12, 2018, Chair Case disclosed on the record that the BLNR had received a letter from
Senator Inouye. See 68 V.29 at 219-21. Chair Case confirmed that the letter was accidentally
distributed to the BLNR members, but once Chair Case realized the error, she immediately
emailed the members to direct them not to read it. Id. Chair Case confirmed that none of the
members read the letter. See id.
Member Roehrig disclosed that he received a phone call from Senator Inouye and
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inadvertently spoke to her, not realizing the matter was before the BLNR. Id. at 219-21.
Consequently, Member Roehrig recused himself from and did not participate in oral arguments
or any deliberations on the HCP and ITL. See id.; 70 RA V.30 at 245. Member Yuen disclosed
that his wife took a message from Senator Inouye. 68 RA V.29 at 221. The message stated that it
was in regards to the Project, so Member Yuen returned the call, and immediately, before any
discussion, informed Senator Inouye that he could not speak with her. Id.
After hearing these disclosures, KNSC did not object to the participation of any of the
BLNR members on the basis of ex parte communications or undue political pressure by Senator
Inouye. Rather, KNSC only objected to Member Gon's participation for the sole reason that he
was on the ESRC at the time that the ESRC voted in favor of the HCP. See 68 RA V.29 at 22122. KNSC could have included those other arguments and sought to disqualify Member Yuen in
its Motion to Recuse, but chose not to. Instead, KNSC raised the arguments for the first time on
appeal to the Circuit Court. The arguments are untimely and should be deemed waived. See Ass'n
of Apartment Owners of Wailea Elua v. Wailea Resort Co., 100 Hawaiʻi 97, 107, 58 P.3d 608,
618 (2002) (“Legal issues not raised in the trial court are ordinarily deemed waived on appeal.”).
There is no evidence that Senator Inouye's letter or calls had any "direct contact with the
decisionmaker regarding the merits of the dispute" or otherwise violated HAR § 13-1-37. See In
re Water Use Permit Applications, 94 Hawaiʻi 97, 123, 9 P.3d 409, 435 (2000) (finding no direct
and focused interference on the Commission on Water Resource Management and thus no nexus
demonstrating improper political pressure); Kilakila III, 138 Hawaiʻi at 399-400, 382 P.3d at
211-12. Member Roehrig, who did speak to Senator Inouye, recused himself and was therefore
not a decision maker on the merits of the HCP. 70 RA V.30 at 245. Member Yuen had no direct
substantive contact with Senator Inouye on the merits of the HCP. 68 RA V.29 at 221. Compare
Kilakila ʻO Haleakala v. Bd. of Land and Natural Res., 134 Hawaiʻi 132, *3, *25, 337 P.3d 53
(2014) [see App. A, pursuant to HRAP Rule 35(c)(2)] (finding considerable political pressure
from a member of the legislature on the hearing officer and that any ex parte violation was cured
by the discharge and replacement of the original hearing officer). The record is clear that the
members of the BLNR who voted on the HCP did not take part in or read the ex parte
communication; that the only BLNR member (Roehrig) who spoke with Senator Inouye recused
himself from discussions and voting on the HCP; and that there is no evidence in the record of
any voting member being politically pressured or influenced by the communications.
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2.

KNSC Has Not Demonstrated Any Imminent Threat of Irreparable Harm

KNSC argues that irreparable harm would result if NPM is allowed to proceed with its
operations. Yet, KNSC has presented no evidence of any alleged irreparable harm that it would
suffer if a stay is not granted. Rather, KNSC relies on hyperbole and posits that "the killing of a
single [endangered and threatened native creature] would entirely deprive KNSC and its
members of its rights in a clean and healthful environment[.]" Motion at 13 (emphasis added).
While these arguments were never raised below, this new argument is not supported by the law
or the record. Such a standard would hold NPM accountable to KNSC’s own subjective standard
of what should be allowed, and would ignore what the law actually allows which is authorization
to incidentally "take," as defined under HRS Chapter 195D, certain Covered Species during the
20-year term of the ITL. See D&O at 240-44; 72 RA V.31 at 14-16.
KNSC cannot show any irreparable harm because the reliable, probative, and substantial
evidence establishes that the Project meets all of the criteria of HRS Chapter 195D, including
that the Project will increase the likelihood that the Covered Species will survive and recover,
that the impacts of the Project on take are mitigated and minimized to the maximum extent
practicable, and that the Project will provide net environmental benefits. See 20 RA V.5 at 82305 (Final HCP); D&O at 147-248. This HCP was developed after several years of extensive
consultation with the Agencies and public input. D&O at 150-53, 213, 219, 237, FOF 4-13, 301,
323; COL 26. It requires extensive mitigation through habitat restoration, reducing habitat
degradation, maintaining yearly reporting to the agencies (who can adjust operations based on
ongoing monitoring and "adaptive management" practices), employing habitat conservation
personnel at Poamoho Ridge, and providing significant funding for scientific research. 7 Each is
a key component to offset the potential impacts to the Covered Species and increase their
likelihood of survivability. See 20 RA V.5 at 82-305.
3.

A Stay Will Cause Irreparable Damage to NPM

In contrast, NPM will suffer irreparable harm if a stay is imposed. KNSC baldly claims
that "NPM would suffer minimal or no harm consequent to a stay pending appeal . . . in light of
ongoing COVID-19 restrictions." Motion at 13. This is not true. Power producers are
7

See D&O at FOF 57, 297-325, 334-35, 338, 349 (mitigation for ʻōpeʻapeʻa); FOF 68-70
(mitigation for ʻaʻo); FOF 118-123(mitigation for aeʻo, ʻalae ʻula, ʻalae keʻokeʻo, koloa maoli);
FOF 137-39 (mitigation for nēnē); FOF 159-62 (mitigation for pueo).
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considered "essential" under the State and City and County of Honolulu emergency
proclamations. Miller Decl. ¶ 10. While some delays were anticipated by HECO and NPM, this
has proven not to be the case for HECO. NPM continues to evaluate, in coordination with
HECO under terms of the PPA, historic schedule impacts from its sub-contractors due to delays
related to COVID-19 in respect of key component delivery. See Miller Decl. at ¶ 12. The
Project is fully constructed and on track and slated to begin delivering electricity to O‘ahu
residents this summer. Id. at ¶ 13.
If a stay is imposed, NPM will suffer irreparable damage in that NPM may not be able to
generate renewable wind energy to satisfy the minimum production requirements of its PPA with
HECO. The appellate process can last potentially for years. A stay for that period of time would
be detrimental for this Project, and certainly chill the development of future renewable energy
wind. The Project, through its PPA, has a defined power output, based on site specific
characteristic, market demand, and NPM’s objectives, which include providing a minimum level
of generation at a competitive price to be attractive to HECO, as well as providing a return on the
investment. 26 RA V.8 at 201. These objectives cannot be met if the Project cannot be operated
for an extended period of time. Furthermore, even if a stay was for only a couple of months, this
still jeopardizes NPM’s ability to meet the minimum production requirements. Inability to meet
the terms of the PPA is obviously a significant economic problem, and any renegotiation of the
PPA requires the approval of the Public Utilities Commission. D&O at 64, FOF 283. Thus, in
addition to lost revenue, compounded by fixed expenses, a stay could irreparably jeopardize the
PPA and thus the Project's ongoing viability.
4.

The Public Interest Will Not Be Served by a Stay

KNSC argues for the first time an issue not raised below that this Motion is brought in
order to protect the public’s "constitutional right to a ‘clean and healthful environment,’" yet it
asks this Court to stop a renewable energy project that will provide a cleaner and more healthful
environment for the public with a renewable source of wind energy – one that will not only
reduce the State’s reliance on expensive imported oil, but will also displace fossil fuels that
contribute to global warming. See Miller Decl. at ¶ 6. The Project is projected to produce
approximately 88,000 MW hours of wind energy a year. Id. at ¶ 5. This is enough to power up
to 16,000 homes (which is equivalent to taking 13,000 passenger vehicles off the road) and
reduce CO2 emissions by approximately 70,000 tons, annually. Id. at ¶ 5. Therefore, for each
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day that the Project is not operational, homes that could have been powered by clean energy, will
instead have to rely on energy from fossil fuels. Each day that the Project is unable to produce
clean energy, CO2 emissions are added to the atmosphere that could have been reduced by the
Project. In 2015, Hawai‘i was the first state in the country to set the bold goal of achieving
100% clean energy by 2045. Id. at ¶ 6. A portfolio of renewable resources, including wind, is
critical to the State achieving this goal. Id.
Additionally, the public will not be served by a stay of the effectiveness of the HCP as to
ʻōpeʻapeʻa because that would also include staying the effectiveness of the mitigation measures
meant to help ensure the survival and recovery of the ʻōpeʻapeʻa. These measures include
funding fence maintenance, feral pig removal, invasive weed control, monitoring, and research.
D&O at 67-68, FOF 303. The funding commitment from NPM for these measures is at least
$1.758 million. Id. In addition, the HCP provides that NPM will contribute towards habitat
improvement at Poamoho Ridge for protection and restoration of ʻōpeʻapeʻa habitat by providing
annual funds to the Koʻolau Mountains Watershed Partnership or another mutually agreed upon
organization for an 8-year period to cover the costs of two full-time employees per year
performing forest restoration, management, and monitoring activities. D&O at 69, FOF 310.
Furthermore, as mentioned above, the HCP is adaptive and will consider and make changes, as
needed, to address impacts to ʻōpeʻapeʻa on an ongoing basis. Therefore a stay would not offer
any additional protection.
If a stay is issued, not only will the public not gain the benefit of a renewable energy
source and ʻōpeʻapeʻa habitat restoration and protection, but it may also jeopardize opportunities
for future clean energy sources. A stay in this proceeding with or without a bond – especially at
this late stage – would likely have a broader chilling effect on the development of clean energy
projects in Hawaiʻi. It sends the harmful message to businesses and organizations that would
like to invest in a greener future, that they cannot rely on the approval from BLNR, or even on
the subsequent approval from the Circuit Court, before constructing a project. Therefore, the
public interest will not be served by a stay or injunction this late in the process.
C.

A STAY SHOULD BE CONDITIONED ON A BOND TO COVER PROJECT
DELAY COSTS

A supersedeas bond should be required for any stay under HRS § 641-3(d), which clearly
provides that "[w]hen an appeal is taken the appellant by giving a supersedeas bond may obtain a
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stay." HRAP Rule 8 also states that the posting of a supersedeas bond as security for delay costs
resulting from a stay or injunctive relief may be required. KNSC argues that this Court should
waive the bond requirement because "NPM has not initiated operations." Motion at 15.
However, this glaringly overlooks the harm that NPM will suffer if it is unable to begin
operations solely due to the stay. In fact, KNSC’s sole objective in bringing this Motion is to
prevent NPM from becoming operational. Motion at 14 ("In the absence of a stay pending
appeal, BLNR’s approval would allow NPM to initiate operations[.]"). It has been more than
two years since BLNR approved the HCP and ITL that are at issue in this case. KNSC has had
ample time to seek a stay of the Project prior to NPM so heavily investing, but did not do so.
Because of this, NPM has invested substantial resources and made commitments and
contributions towards moving forward with the Project, including completing construction.
Staying the effectiveness of the HCP and ITL as to ʻōpeʻapeʻa this late in the process will not
only cause irreparable harm to NPM, but will also cause NPM to lose approximately $1.1 million
per month in revenue during the stay, while still incurring fixed expenses pending commercial
operations. See Miller Decl. at ¶ 14. In the face of such harm, and the lack of any showing of
irreparable harm to KNSC, KNSC should be required to post a bond if a stay is issued. If a stay
is considered it should be conditioned on posting of a bond in the amount of at least $4 million
for every three months that a stay is in effect.
V.

CONCLUSION
For the reasons set forth above, NPM respectfully submits that Appellants have plainly

failed to satisfy the requirements for a stay. However, if a stay is granted, Appellants should be
required to post a $4 million bond for every three months as a condition to any stay pending
appeal to cover the Project’s anticipated losses.
DATED: Honolulu, Hawai‘i, June 24, 2020.

/s/ John P. Manaut
JOHN P. MANAUT
PUANANIONAONA P. THOENE
Attorneys for Appellee-Appellee
NA PUA MAKANI POWER PARTNERS,
LLC

4833-6867-0400.5.068719-00002
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EXECUTIVE SUMMARY
This report summarizes work performed by TerraForm Power, LLC (TerraForm), operator of the
Kahuku Wind Project (Project), during the State of Hawai‘i fiscal year (FY) 2019 (July 1, 2018 – June
30, 2019) under the terms of the approved Habitat Conservation Plan (HCP). The HCP is dated May
27, 2010, and describes TerraForm’s compliance obligations under Kahuku Wind Power, LLC’s
state Incidental Take License ITL‐10 and federal Incidental Take Statement BO 2010-F-0190.
Species covered under the HCP include eight federally-listed threatened and endangered species
and one state-listed endangered species. The Project was constructed in 2010 and has been
operating since March 23, 2011.
Fatality monitoring at the Project continued throughout FY 2019 within 35-meter radius circular
search plots. These plots are centered on the wind turbine generators (WTGs) and were searched
by canine teams once per week year-round. Bias correction trials were conducted at the Project in
FY 2019 to measure the probability that a carcass would persist until the next search and the
probability that an available carcass would be found by a searcher. The results of these trials were
consistent with previous years, with searcher efficiency exceeding 94 percent for both bat
surrogates and medium-sized birds. No Hawaiian hoary bat fatalities were found in FY 2019, and no
fatalities of other listed species have been observed at the Project. The Project’s total observed
direct take of bats through FY 2019 is 4. The fatality estimate for the four observed bats using the
Evidence of Absence estimator at the upper 80 percent credibility level is 9, and the total indirect
take for this estimate is two adult equivalents. Combining these values, there is an approximately
80 percent chance that actual take of Hawaiian hoary bats at the Project through FY 2019 was less
than or equal to 11 adults.
During FY 2019, four ground-based acoustic detectors were deployed at Project WTG’s. Between
July 1, 2018 and June 30, 2019, Hawaiian hoary bats were detected on 4 nights out of 1,105
detector-nights (0.36 percent of detector-nights). Seasonal patterns of detection rate were
comparable with previous years.
Tier 1 mitigation obligations for the Hawaiian hoary bat were met prior to FY 2019, and mitigation
planning for Tier 2 take will occur in FY 2020 to ensure mitigation does not lag potential Project
take. Mitigation obligations for baseline levels of take of waterbirds, seabirds, and the Hawaiian
short-eared owl were met prior to FY 2019.
TerraForm communicated actively with USFWS and DOFAW throughout FY 2019. The
communication was conducted through in-person meetings, conference calls, submittal of quarterly
reports, and e-mail communications related to the Project’s HCP. The purpose of these
communications varied, and included required semi-annual meetings, and discussions regarding
mitigation funding and mitigation strategies.
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Introduction
The Habitat Conservation Plan (HCP) for the Kahuku Wind Project (Project) was approved by the
Hawai‘i Division of Forestry and Wildlife (DOFAW) in 2010. A federal Biological Opinion (BO 2010F-0190) and associated Incidental Take Statement (ITS) from the U.S. Fish and Wildlife Service
(USFWS) and a state Incidental Take License (ITL; ITL-10) from DOFAW were issued to Kahuku
Wind Power, LLC in May and June of 2010, respectively. The ITS and ITL cover the incidental take of
seven federally listed threatened and endangered species and one state-listed endangered species
(collectively referred to as the Covered Species) over a 20-year permit term. The Covered Species
include: the Hawaiian stilt or ae‘o (Himantopus mexicanus knudseni), Hawaiian coot or ‘alae ke‘oke‘o
(Fulica alai), Hawaiian duck or koloa maoli (Anas wyvilliana), Hawaiian moorhen or ‘alae ‘ula
(Gallinula chloropus sandvicensis), Hawaiian petrel or ua’u, (Pterodroma sandwichensis), Newell’s
shearwater or ‘a‘o (Puffinus newelli), Hawaiian hoary bat or ‘ope‘ape‘a (Lasiurus cinereus semotus),
and the state-listed Hawaiian short-eared owl or pueo (Asio flammeus sandwichensis).
The Project was constructed in 2010 and 2011 and commissioned for operating on March 23, 2011.
TerraForm Power, LLC (TerraForm) acquired the Project from Kahuku Wind Power, LLC in 2016
and currently operates the Project. Brookfield Renewable Partners, LP acquired a majority stake in
Terraform in 2017. USFWS determined in a letter dated November 19, 2014 that the ITS issued for
the Project remains in effect despite ownership change. The HCP and ITL remain unchanged and in
the original permittee’s name, Kahuku Wind Power, LLC.
This report summarizes work performed for the Project during the 2019 fiscal year for the State of
Hawai’i (FY; July 1, 2018–June 30, 2019) pursuant to the terms and obligations of the approved
HCP, ITL, and ITS. Kahuku Wind Power, LLC has previously submitted annual HCP progress reports
for FY 2011 through FY 2018 to USFWS and DOFAW.

Fatality Monitoring
In consultation with USFWS, DOFAW, and the ESRC, fatality search areas and search frequency have
evolved over time from the start of operations in 2011 through the initiation of the current
approach in April 2015.
•

In March 2011, the fatality monitoring effort entailed full, intensive monitoring that
involved twice weekly searches within a 64-meter radius circular plot centered on each
wind turbine generator (WTG) in addition to searches every other week within a larger 96meter radius plot.

•

In September 2014, the 96-meter radius plot searches were suspended, but searches within
the 64-meter radius plots continued on a twice weekly schedule.
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•

In December 2014, plots were reduced in size to the current 35-meter radius (Figure 1).
Monthly searches were carried out from December 2014 through March 2015.

•

In April 2015, the search frequency of the 35-meter radius plots was increased to weekly.

Weekly searches of the 35-meter radius plots were completed throughout FY 2019. Fatality
monitoring in FY 2019 achieved a mean search interval for WTGs of 7.0 days (Standard Deviation =
0.66 days). The search plots were searched by trained dogs accompanied by their handlers. Should
conditions limit the use of dogs (e.g., weather, injury, availability of canine search team, etc.), search
plots would be visually surveyed by Project staff. However, no visual searches were required in FY
2019; 100 percent of searches were conducted by canine teams.
No Covered Species were detected during fatality searches. Other fatalities are reported in Section
7.2. An estimate of Project take based on bat fatalities found in previous years is provided in Section
7.1.

Carcass Persistence Trials
Four, 28-day carcass persistence trials were conducted in FY 2019 using bat surrogates (black rats)
and wedge-tailed shearwater carcasses. Wedge-tailed shearwaters are used to represent mediumsized birds and are suitable surrogates for the avian Covered Species (Section 1). For FY 2019, the
mean probability that a carcass persisted until the next search was 0.63 (95 percent Confidence
Interval [CI] = 0.51, 0.75) for all bat surrogate carcasses (N=20; five per trial), and was 0.94 (95
percent CI = 0.41, 1.0) for medium-sized bird carcasses (N=4; 1 per trial).

Searcher Efficiency Trials
Forty-four searcher efficiency trials were administered over 10 trial days during FY 2019. As in the
carcass persistence trials, black rats were used as surrogates for bats, and wedge-tailed
shearwaters were used as surrogates for avian Covered Species. Searcher efficiency trials occurred
throughout the year and were exclusive to canine search teams (no un-aided human searches
occurred in FY 2019). Vegetation category (short vs. medium) of the search plot was documented at
the time the carcasses were placed, as well as when they were found. Of the 37 bat surrogate trial
carcasses placed, three were lost to predation. The overall searcher efficiency (i.e., combined
vegetation classes) in FY 2019 was 94.1 percent (95 percent CI = [0.82, 0.99]) for bat surrogates (N
= 34) and 100 percent (95 percent CI = [0.71, 1.00]) for medium-sized bird (N = 7) carcasses.
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Figure 1. HCP Compliance Monitoring
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Vegetation Management
Search plots primarily consist of bare ground and vegetation that is cut when it reaches 4 to 6
inches in height. Plots generally overlap with the maintained WTG pad, providing a relatively
smooth search area that is easily maintained; however, a small portion of the WTG 3 plot has a
slope that precludes vegetation management. Vegetation within the plots consists mainly of
Bermuda grass (Cynodon dactylon), sensitive plant (Mimosa pudica), and Guinea grass (Megathyrsus
maximus). All plots around the WTGs were mowed approximately every 3 to 6 weeks within the 35meter search radius to increase visibility during fatality searches. Plots were not mowed during the
last two months of FY 2019 due to logistical issues. Mowing will resume the week of August 5 in FY
2020.

Scavenger Trapping
Scavenger trapping was last completed at the Project in June 2014 (Kahuku Wind 2014). In order to
ensure carcass persistence times that allow for detection of most fatalities, TerraForm plans to
renew this effort in FY 2020.

Documented Fatalities and Take Estimates
All downed wildlife observed during the fatality monitoring were handled and reported in
accordance with the Downed Wildlife Protocol provided by USFWS and DOFAW. No Covered
Species were detected during FY 2019, and no injured (live) downed wildlife were observed at the
Project in FY 2019.
Various factors affect how the number of observed fatalities is scaled to account for unobserved
fatalities. Unobserved fatalities are the result of three primary factors:
•

Carcasses may be scavenged before searchers can find them,

•

Carcasses may be present and not detected by searchers, and

•

Carcasses may fall outside of the search area.

Sections 3.0 and 4.0 describe methods that are used to estimate the effect of the first two factors.
The search area for fatalities at the Project has evolved over time, and therefore the proportion of
the carcass distribution searched has varied; however, no change to the search area from FY 2018
was made in FY 2019. Thus, the estimate of the proportion of the carcass distribution searched in
FY 2019 remains the same as that described in the FY 2018 annual report (Kahuku Wind 2018).
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7.1 Hawaiian Hoary Bat
7.1.1 Estimated Take
A total of four Hawaiian hoary bat fatalities have been observed at the Project since operations
began on March 23, 2011. The most recent documented Hawaiian hoary bat fatality was observed
on August 29, 2014. All bat carcasses were transferred to the U.S. Geological Survey for genetic
testing. Each of the four bats were found inside of fatality search plots; no incidental bat fatality
detections have occurred to date.
An upper credible limit (UCL) of cumulative take is estimated from three components: (1) observed
direct take (ODT) during protocol (standardized) fatality monitoring, (2) unobserved direct take
(UDT), and (3) indirect take. The Evidence of Absence software program (EoA; Dalthorp et al.
2017), the agency-approved analysis tool for analyzing direct take, uses results from bias correction
trials and ODT to generate a UCL of direct take (i.e., ODT + UDT). USFWS and DOFAW have
requested that estimates of direct take be reported at the 80 percent UCL. Direct take values from
this analysis can be interpreted as: there is an 80 percent probability that actual direct take at the
Project over the analysis period was less than or equal to the 80 percent UCL. Associated indirect
take is estimated based on the sex and age characteristics of bat fatalities found at the Project, and
the life history characteristics of (or assumed to be representative of) the Hawaiian hoary bat, as
described in the Project’s approved HCP and current agency guidance (USFWS 2016).
The estimated direct take (ODT + UDT) for the four Hawaiian hoary bat fatalities found between the
start of operation (March 23, 2011) and end of FY 2019 (June 30, 2019) is less than or equal to nine
bats (80 percent UCL). Details of the estimated direct take parameters are presented in Appendix 1.
Indirect take is estimated to account for the potential loss of individuals that may occur as the
result of the loss of an adult female through direct take during the period that females may be
pregnant or supporting dependent young. Indirect take for the Project is calculated using the
USFWS (2016) guidance as follows:
•

The average number of pups attributed to a female that survive to weaning is assumed to be
1.8.

•

The sex ratio of bats taken through UDT is assumed to be 50 percent female, unless there is
substantial evidence (10 or more bats) to indicate a different sex ratio.

•

The assessment of indirect take from the modeled UDT accounts for the fact that it is not
known when the unobserved fatality may have occurred. The period of time from
pregnancy to end of pup dependency for any individual bat is estimated to be 3 months.
Thus, the probability of taking a female bat that is pregnant or has dependent young is 25
percent.

•

The conversion of juveniles to adults is one juvenile to 0.3 adults.
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Based on the USFWS (2016) guidance, the estimate of cumulative indirect take in FY 2019 is
calculated as:
•

Total juvenile take calculated from observed female take (April 1 – September 15)
o

•

Total juvenile take calculated from observed unknown sex take (April 1 – September
15)
o

•

2 (observed females) * 1.8 (pups per female) = 3.6 juveniles1

1 (observed unknown sex) * 0.5 (assumed sex ratio) * 1.8 (pups per female) = 0.9
juveniles

Total juvenile take calculated from unobserved take
o

5 (unobserved direct take) * 0.5 (assumed sex ratio) * 0.25 (proportion of calendar
year females could be pregnant or have dependent pups) * 1.8 (pups per female) =
1.1 juveniles

•

Total Calculated Juvenile Indirect Take = 5.6 (3.6 + 0.9 + 1.1)

•

Total Adult Equivalent Indirect Take = 0.3 (juvenile to adult conversion factor) * 5.6 = 1.7

Therefore, the estimated indirect take based on the UCL of Hawaiian hoary bat direct take at the
Project is two adults (rounded up from 1.7).
The UCL for cumulative Project take of the Hawaiian hoary bat at the 80 percent credibility level is
11 adult bats (9 [estimated direct take] + 2 [estimated indirect take]). That is, there is an
approximately 80 percent probability that actual take at the Project at the end of FY 2019 is less
than or equal to 11 bats.

7.1.2 Projected Take
EoA includes a module that allows users to project future estimates of mortality based on results of
past fatality monitoring. Due to the inherent uncertainty of these projections (including the
potential future contribution of indirect take) and the amplification of this uncertainty resulting
from the use of the 80 percent UCL as the estimate of take for regulatory compliance, long term
projections have limited utility. Nevertheless, they do help gauge the likelihood of permitted take
exceedance, and may help operators in their mitigation planning, assuming future management and
monitoring conditions can be reasonably estimated.
TerraForm projected take through the end of the permit term using the fatality monitoring data
collected through FY 2019. The objective of this analysis was to evaluate the potential for the
Project to exceed the permitted take limit at the 80 percent UCL prior to the end of the permit term
(Appendix 2). For this analysis, the proportion of risk in the model was adjusted to reflect the
assumption that the risk to bats was reduced by 50 percent on an annual basis under the current
DNA results have identified the sex of three of the four bat fatalities detected at the Project, confirming that
two of the fatalities were female (Pinzari and Bonaccorso 2018).
1
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Low Wind Speed Curtailment (LWSC) regime (Section 10.0), and that this method of reducing risk
would remain in place for the remainder of the Project’s permit term. As future indirect take is
unknown and will potentially vary based on the timing of ODT, we assumed total indirect take for
the Project over the permit term would be a maximum of five adult equivalents (16 juveniles based
on assumed Hawaiian hoary bat survival rates [USFWS 2016]), or 21.7 percent of the permitted
take. Currently, the proportion of total take that is attributable to indirect take is 18.2 percent,
making the assumption of 5 indirect take upwardly conservative. Assuming five adult bat
equivalents are attributed to the Project as indirect take, the permitted direct take under the
Project’s ITP and ITL would be 18 bats.
Based on the analysis described above and presented in Appendix 2, there is approximately a 50
percent chance that the 80 percent UCL of cumulative take will be exceeded during the permit term.
Specifically, the median of the projected mortality estimates is equivalent to the assumed Threshold
value (T) of 18 (Appendix 2). The probability of permit exceedance at the Project may be
overestimated given that estimates of the benefit of LWSC are conservatively low based on
estimates of the reduction in fatalities on bats from large studies at industrial scale wind projects in
North America (Arnett et al. 2011, Good et al. 2011, Hein et al. 2014). Results from on-going
research on bat deterrents and LWSC are likely to provide improvements to avoidance and
minimization measures in the next few years. Therefore, between the conservative assumptions
used in this analysis, the inherent uncertainty in projecting future outcomes, and the likely
improvement in the ability to further reduce risk to bats, the Project is likely to remain below the
permitted take limit for the permit term.

7.2 Fatalities of Non-Covered Species
Seven bird fatalities, representing four species, were documented at WTGs at the Project site in FY
2019. Three of the species observed in FY 2019 are protected by the Migratory Bird Treaty Act
(MBTA): the wedge-tailed shearwater (two birds; Puffinus pacificus), the great frigatebird (one bird;
Fregata minor), and the cattle egret (three birds; Bubulcus ibis). In addition, one fatality of a nonnative introduced bird without MBTA protection was documented at the Project substation: the
common myna (Acridotheres tristis). For a complete list of fatalities detected in FY 2019 see
Appendix 3.

Wildlife Education and Observation Program
Wildlife Education and Observation Program (WEOP) trainings continue to be conducted on an asneeded basis to provide on-site personnel with the information they need to be able to respond
appropriately if they observe a Covered Species or encounter a fatality while on-site. WEOP
trainings were provided to 23 individuals over eight dates in FY 2019.
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Mitigation
The Project’s mitigation requirements are described in Section 7.6 of the approved HCP.

9.1 Hawaiian Hoary Bats
9.1.1 On-Site Acoustic Surveys
Acoustic monitoring of bat activity has been performed at the Project since FY 2014. Initially,
monitoring occurred from twelve acoustic recorders distributed throughout the Project site, but
was decreased to seven acoustic recorders in FY 2018 (Kahuku Wind 2018), and then to four
located 50 meters from WTGs 2, 5, 9, and 12 beginning in FY 2019 (Figure 1). In FY 2019, each
acoustic monitor consisted of a ground-based Song Meter SM2BAT+TM ultrasonic recorder
equipped with one SMX-U1TM ultrasonic microphone (Wildlife Acoustics, Maynard, MA, USA)
located 6.5 meters above ground level.
In FY 2019, Hawaiian hoary bats were detected on four nights out of 1,105 detector-nights (0.36
percent of nights with detections) at the four monitored WTGs. The detection rate in FY 2019 was
slightly less than the previous FY 2018 detection rate (0.79 percent; Kahuku Wind 2018), although
this difference was not significant (z = 1.35, P > 0.177). Annual detection rates varied considerably
among years (Table 1), but with no significant trend in detection rate over time (F 1,6 = 0.683, P >
0.455).
The temporal pattern of detection rates in FY 2019 were similar to those observed in previous
years (Figure 2, Figure 3): increased activity occurred during the lactation (mid-June to August) and
post-lactation (September to mid-December) reproductive periods, with no activity occurring
during the pre-pregnancy (mid-December to March) or pregnancy (April to mid-June) reproductive
periods (e.g., Kahuku Wind 2018). The general temporal pattern in the detection rates observed at
the Project has also been previously reported in Hawaiian hoary bats monitored at other low
elevation sites on Oahu (Starcevich et al. 2019) and Hawai’i Island (Todd 2012).
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Figure 2. Bat Acoustic Activity at Four Detectors during FY 2019
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Figure 3. Bat Acoustic Activity at Four Detectors for FY 2014 through FY 2019
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Table 1. Percentage of Nights with Bat Detections Between FY 2014 and FY 2019
Dates

No. of Nights Sampled

Percentage of Nights with Detection(s)

FY 2014 (July 2013-June 2014)1

3487

0.92

FY 2015 (July 2014-June 2015)1

3072

0.36

FY 2016 (July 2015-June 2016)1

2922

0.96

FY 2017 (July 2016-June 2017)1

3146

0.48

FY 2018 (July 2017-June 2018)2

1273

0.79

FY 2019 (July 2018- June 2019)3

1105

0.36

1. Number of detectors = 12.
2. Number of detectors = 7.
3. Number of detectors = 4.

9.1.2 Kahikinui Forest Reserve Mitigation
The Tier 1 Mitigation obligation for the Hawaiian hoary bat is complete. Kahuku Wind Power, LLC
paid the full obligation of $150,000 for ongoing Tier 1 bat mitigation being conducted by DOFAW at
the Kahikinui Forest Reserve on Maui in September 2011 (Kahuku Wind 2012). These funds were
used for 2,500 meters of ungulate fencing around a 280-acre enclosed restoration area. Mitigation
planning for Tier 2 take will occur in FY 2020 to ensure mitigation does not lag potential Project
take.

9.2 Waterbirds
Mitigation for waterbirds is complete. Kahuku Wind Power, LLC completed its obligation for listed
waterbirds in 2013 with funding provided to DOFAW for 4 years of waterbird mitigation at
Hamakua Marsh. Waterbird mitigation included 4 years of predator and vegetation control, and
productivity assessment. Quarterly and annual reports of progress and results were provided by
DOFAW and included in the Project’s annual reports (Kahuku Wind 2012, Kahuku Wind 2013,
Kahuku Wind 2014, Kahuku Wind 2015). Total Hawaiian coot, Hawaiian moorhen, and Hawaiian
stilt fledgling production from FY 2012 through FY 2015 was 13, 141, and 24, respectively. The
total funding for this project was $457,000.

9.3 Newell’s Shearwater and Hawaiian Petrel
Mitigation for the Newell’s shearwater and Hawaiian petrel is complete. Kahuku Wind Power, LLC
provided funds to the Kaua`i Endangered Seabird Recovery Project to meet seabird mitigation
obligations. The purpose of the funding was to survey for Newell’s shearwater and Hawaiian petrel
nesting colonies using Song Meter SM2BAT+TM ultrasonic recorders (Wildlife Acoustics, Maynard,
MA, USA) at multiple locations in Kaua`i’s remote mountains. Recorders were deployed in August
2013, April 2014, and April 2015 via helicopter, and were retrieved in October 2013, August 2014,
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and August 2015, respectively. Acoustic data were analyzed and results summarized by
Conservation Metrics, Inc. (Kahuku Wind 2016).
Additional mitigation for the Newell’s shearwater and Hawaiian petrel on Kaua`i began in FY 2015
and was completed in FY 2017 (Kahuku Wind 2017). Kahuku Wind Power, LLC funded DOFAW to
conduct a barn owl predator control project on Kaua`i and Lehua Island, Niihau at selected seabird
colonies. Total funding for these projects was $349,000.

9.4 Hawaiian Short-Eared Owls
Mitigation for the Hawaiian short-eared owl is complete. Kahuku Wind Power, LLC contributed
$25,000 to the Hawai‘i Wildlife Center in December 2010, and $50,000 to DOFAW for population
research. Hawaiian short-eared owl population research began in FY 2017 to investigate their
population size, distribution, and habitat use on Oahu (Pueo Hui 2018).

Adaptive Management
Kahuku Wind Power, LLC has implemented adaptive management steps in accordance with the
adaptive management framework in Section 8.3 of the approved HCP to understand and reduce the
risk to the Hawaiian hoary bat. Adaptive management measures that have been and continue to be
implemented include acoustic monitoring at four turbines and implementing the LWSC regime.
LWSC of all turbines up to a wind speed of 5 meters per second (m/s) began April 27, 2012 and
continues to be implemented between sunset and sunrise from April through November.
Curtailment is achieved by feathering blades to minimize rotation.

Agency Meetings, Consultations, and Visits
TerraForm communicated actively with USFWS and DOFAW throughout FY 2019 through inperson meetings, conference calls, submittal of quarterly reports, and e-mail communications
related to the Project’s HCP. The purpose of these communications varied, and included required
semi-annual meetings and discussions regarding Tier 2 bat mitigation. A summary of agency
coordination follows:
•

October 2018—Submittal of FY 2019 Q1 report

•

September/October 2018—Semi-annual meeting with DOFAW, USFWS, and TerraForm
regarding status of the Project

•

December 2018—e-mail communication among DOFAW, USFWS, and TerraForm regarding
status of funding and success for on-going mitigation efforts for the Hawaiian hoary bat

•

January 2019—Submittal of FY 2019 Q2 report
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•

February 2019—e-mail communication between USFWS and TerraForm regarding
mitigation funding and bat research as mitigation

•

March 7, 2019—TerraForm presented findings from FY 2018 HCP annual report to the
ESRC

•

April 2019—Submittal of FY 2019 Q3 report

Expenditures
Total HCP-related expenditures for the Project in FY 2019 were $170,000(Table 2).
Table 2. HCP-related Expenditures at the Project in FY 2019
Category

Amount

Permit Compliance

$25,000

Fatality Monitoring

$45,000

Equipment and Supplies

$5,000

Staff Labor

$95,000

Total Cost for FY 2019

$170,000
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Modelling Period
Modelling parameter
1

2

3

4

5

6

7

8

9

10 (current)

N/A

N/A

Partial

5 m/s

5 m/s

5 m/s

5 m/s

5 m/s

5 m/s

5 m/s

Begin

1/1/2011

10/1/2011

4/1/2012

9/1/2013

8/1/2014

11/1/2014

4/1/2015

7/1/2016

7/1/2017

7/1/2018

End

10/1/2011

3/31/2012

8/1/2012

7/31/2014

10/31/2014

3/31/2015

6/30/2016

6/30/2017

6/30/2018

6/30/2019

Period length (days)

273

182

122

333

91

150

456

364

364

364

Percent of Year

0.75

0.50

0.33

0.91

0.25

0.41

1.25

1.00

1.00

1.00

Search Interval (days)

3.5

2.5

3.5

3.5

3.5

30.0

7.0

7.0

7.0

7.0

Number of Searches in Modelling period

77

72

34

94

25

4

64

51

51

52

Observed fatalities (X)

1

0

2

0

1

0

0

0

0

0

K

0.7

0.7

0.7

0.7

0.7

0.7

11

11

11

11

DWP

1.0

1.0

1.0

1.0

1.0

1.0

0.72

0.72

0.72

0.72

g

0.464

0.796

0.746

0.830

0.670

0.347

0.565

0.530

0.535

0.413

95% LCI

0.262

0.675

0.611

0.647

0.460

0.166

0.486

0.465

0.464

0.328

95% UCI

0.672

0.894

0.861

0.955

0.850

0.554

0.642

0.595

0.605

0.501

Ba

9.841

39.661

33.652

17.270

13.943

7.456

87.013

119.453

101.741

50.726

Bb

11.385

10.180

11.429

3.528

6.853

14.05

67.090

105.814

88.595

72.185

4

3

7

6

7

8

8

9

9

9

LWSC
Date Range of
Modelling Period

g

B

M* 3
1. Searches performed by canine teams.

2. Reduced search area (See FY 2018 Annual Report for detailed analysis).
3. Cumulative value representing estimate of total direct take from the start of operations through the identified monitoring period at the 80 percent UCL.
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Year2

1. Permitted take for the Hawaiian hoary bat at the Project is 23; however, projected take as calculated using EoA only includes direct take. To account
for indirect take in this analysis, an approximate take threshold (T) of 18 is shown, representing permitted bat take (23) minus 5 adult equivalents of
indirect take (21.7 percent of the permitted limit). Currently, the proportion of total take that is attributable to indirect take is 18.2 percent. T
overlaps the median (line) for projected mortality estimates at modelling period 21 (19.5 years of operation).
2. The years 1 – 7 represent unique modelling periods rather than FY (see Appendix 2) and cumulatively represent 5.5 years of operation. In contrast,
starting with year 8 the years represent FYs. Therefore, the length of time displayed represents 19.5 years, or the actual time turbines are
anticipated to be operational during the 20-year permit term.
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Date
Documented

WTG

Distance to
WTG (meters)

Bearing from
WTG
(degrees)

Puffinus pacificus (Wedge-tailed
Shearwater)

7/11/2018

12

43

330

Puffinus pacificus (Wedge-tailed
Shearwater)

8/8/2018

10

30

210

Fregata minor (Great Frigatebird)

9/4/2018

8

58

300

Bubulcus ibis (Cattle Egret)

12/19/2018

4

3

30

Bubulcus ibis (Cattle Egret)

1/23/2019

11

3

350

Bubulcus ibis (Cattle Egret)

2/5/2019

12

26

180

Acridotheres tristis (Common Myna) 1

5/2/2019

Kahuku
Substation

N/A

N/A

Species

1. Species not afforded protection under the MBTA.
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ENDANGERED SPECIES RECOVERY COMMITTEE (ESRC) MEETING
January 16, 2020 MEETING MINUTES
Meeting Location: Department of Land and Natural Resources, Division of Forestry and
Wildlife, 1151 Punchbowl Street, Honolulu, Hawaiʻi 96813
MEMBERS: Dave Smith (DLNR), Jim Jacobi (USGS), Lisa Spain (At-Large), Melissa Price
(UH), Michelle Bogardus (USFWS), Kawika Winter (At-Large)
STAFF:

DOFAW: James Cogswell, Lauren Taylor, Lainie Berry, Koa Matsuoka, Matthew
Kier, Susan Ching
DLNR: Suzanne Case, Linda Chow

OTHERS:

George Akau, Matt Stelmach, Amanda Ehrenkrantz, Jaap Eijzenga, Mililani
Browning, Darren LeBlanc, Chris Takena, Reginald David
AGENDA

ITEM 11.

ESRC review of Kauaʻi Lagoons HCP State Fiscal Year 2019 annual
report

REGINALD DAVID: I’ll start with permit history for the members that may be new on the
committee. Our state and federal permits were issued in 2012. The permit term is 30 years. Our
property is approximately 625 acres. The property changed hands right at the beginning of 2016
and both federal and state permits were transferred in 2016 to the new owners. So our permit’s
authorized take is shown above. This is our direct and indirect take since the permit inception.
Obviously one number there stands out, which is the number of Common Gallinules that have
been killed. We are watching that extremely closely with both the state and the federal regulators
and we are basically seeing a change in the gallinule behavior with the hazing that is ongoing
right now. So we are going to wait a year and then review the data. It's a little early here because
this report actually is for essentially last year and the hazing only started two weeks before the
end of this reporting period.
JACOBI: So the change is positive or negative?
REGINALD DAVID: With the gallinules, well it’s positive, if you don't want to get run over on
the road. It's a negative if you want them to do a lot of nesting. It is moving the birds and the
good thing is that it is moving the birds away from the roadways which is where the majority of
the take of that species has occurred, as the committee knows.
BOGARDUS: As they're crossing between the sections that have ponds.
REGINALD DAVID: Most of the time it's not even that; they just seem to play chicken with the
cars. It's just the oddest thing. And for those of you that don't know, they'll sit by the side of the
road. They'll watch a car coming. They'll go back and forth and then at literally the last possible
1

EXHIBIT 2

moment, they'll launch themselves off the ground and we've actually witnessed two of these
takes, and the cars were actually driving at 14 miles an hour, which is our posted speed limit and
they don't have a chance to avoid hitting them. But we are seeing a change in the behavior of the
birds. So we're all hoping that this fairly considerable take is going to slow rapidly. Just for
committee members that haven't been privy to this one, when we actually wrote the HCP for this
back in 2005, we had like six gallinules on the property. We had a massive number of Nēnē and
honestly, we didn't think the gallinules were going to be an issue. We were very concerned with
the extremely large numbers of coots which were at that point over 400 and with Nēnē, which
everybody knows got up to over to 750 birds. Gallinules weren't really on our radar screen.
Okay, so our recorded take during this reporting period: we had four Newell's Shearwaters come
down. They were all hatch year birds. They've all been immediately released the following day.
We had four coots which was high for us and two gallinules which was a reduction from the
previous year takes. As usual, the roads were the most dangerous place. One thing that we have
been doing now, because a lot of these birds have become fairly territorial because they're
nesting, is we can track the birds that actually have chicks when they do get taken to see whether
or not those chicks actually make it or not. So you'll see on here, we actually have one where the
goslings did just fine and the other one is outside of the breeding season.
JACOBI: Within the context of what you’re saying, you say that the hazing has decreased the
potential for take and also has decreased the nesting. So how much is that decrease happening
within the productivity part of it?
REGINALD DAVID: It did not happen during this reporting period.
JACOBI: Right, but I'm just saying in terms of where we going on this.
REGINALD DAVID: Oh where we're going here is we're hoping that we're moving birds away
from the road, but that's going to reduce the productivity.
JACOBI: Is it a significant reduction and we don't know yet because we're in the middle of the
nesting season right now? I think that's the key thing there because it reduces productivity, but if
it doesn't it's worth the effort to do the hazing. That doesn't really make that much difference as
long as your productivity is still there.
REGINALD DAVID: Right, agreed, and we are watching it very carefully.
PRICE: Sorry, remind me of what type of hazing you’re doing.
REGINALD DAVID: We're not doing it. The State Department of Transportation, Airports
Division has hired USDA Wildlife Services to use trained border collies to haze birds out of the
property.
PRICE: So they hang out the side of the road and scare them away from the road?
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REGINALD DAVID: No, most of the Nēnē are not on the roads. Most of the Nēnē are within
the golf course or around the water features. There's very few birds that are actually on the roads.
It's just when they go onto the roads. As an example we've never hit a Nēnē on the road.
PRICE: Sorry, I'm just trying to understand. So you're trying to reduce the number of birds on
the property or are you trying to scare them away from the property or away from the road?
REGINALD DAVID: It depends on which species you are talking about and where you are in
the process. When we first started this we actually were operating under an MOU which required
us to make as many birds as we possibly could. By the time we got to the stage of actually
having permits the task had changed to not making as many Nēnē as we could, not enhancing the
habitat to produce Nēnē because of the proximity of the two runways at the airport. So we still
have permits that require us to maintain and encourage production of these species. Airports has
a charge now to decrease it.
BOGARDUS: There are two pieces at play. One is that Hokuʻala the resort has an HCP that is
before the committee to look at whether or not they’re meeting the commitments of the HCP.
Secondarily, on the same action area the airport, in combination with Wildlife Services, is doing
this other action to reduce that BASH hazard (Bird Aircraft Strike Hazard) that Nēnē pose to the
airport because the resort is located within the two runways. It's in between the two runways at
the airport.
PRICE: So the hazing consists of what?
BOGARDUS: They’re trying to get the Nēnē off the property and reduce their nests. They are
specifically supposed to be avoiding any areas where the waterbirds are nesting to reduce the
impact of waterbird nesting success. Because the waterbird nesting success is the mitigation for
the waterbird take in the Kauaʻi Lagoons HCP.
PRICE: Okay. I was just trying to understand because the major take is of ‘alae ʻula and ‘alae
keʻokeʻo right? That's where your major take is coming from. And you said it's coming from the
road and I was just trying to connect that with the hazing, but it's not connected. So if you
wanted to reduce take on the road, there's actually completely different things you would do for
that.
REGINALD DAVID: Correct. And again, just to correct one thing, there the coots’ major cause
of death is on the golf course from getting hit by golf balls.
JACOBI: Yeah, but what you're doing is hazing for Nēnē as well as hazing for ‘alae ʻula.
REGINALD DAVID: Well, they're not supposed to be hazing coots, but you've got a dog
running in a field that has all three species.
JACOBI: But in terms of trying to keep the gallinules off the road you're trying to keep them off
the road through some sort of hazing?
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REGINALD DAVID: No, we don't have a permit to haze.
JACOBI: Okay, that's it. All right, it was said in the same sentence and that's why I was getting
confused. Are they still running across the road like that?
REGINALD DAVID: Not as bad as they used to. We have this discussion every ESRC meeting.
BOGARDUS: So Reggie, indirectly the behavior of the gallinules on the property is changing
and they are likely staying closer to their areas and away from the open...?
REGINALD DAVID: They’re staying in the part of the property that no longer is developed
basically, so we have that one golf course that was closed 12 years ago. They're up there. We
maintain some wetlands in those specifically for the waterbirds and that's where they are
focusing and that's where the bulk of our production of gallinules, stilts, and coots are.
PRICE: And that’s far away from the road?
REGINALD DAVID: Yes. It's almost smack dab in the middle of the resort.
BOGARDUS: But big picture, if the rate of gallinule take doesn't decline—which we’re hoping
that it does that—we are potentially at a point where it is likely to exceed the authorized level in
the HCP if it continues unchecked.
REGINALD DAVID: If it continues unchecked and at this pace, yeah, we will in the next seven
years be getting close. We're going to give it two years, get the data, and then if we are not
seeing a substantial decrease in gallinule take then we will initiate a major amendment to the
permit.
BOGARDUS: And you're going to do this with the agencies, so I'm not going to dive into it too
much here. But additionally there could be other means where you could do things that would
somehow reduce that take.
REGINALD DAVID: And we have some ideas which I prefer not to talk about here because I’d
like to talk to the regulatory agencies before we present those ideas.
BOGARDUS: Totally fine. Next question. Can you go back to the slide right before? Four seems
high for NESH for you.
REGINALD DAVID: It was a weird year. Everybody had NESH in very large numbers.
Actually two of them were in the middle of the golf course.
BOGARDUS: At the Kalanipuʻu building, were there any take in those buildings this year?
REGINALD DAVID: No, none.
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BOGARDUS: No? So you looked at those lights and whatever was going on here in 2018 is now
fixed?
REGINALD DAVID: Correct.
WINTER: Isn’t light attraction a different HCP for this applicant?
REGINALD DAVID: No we actually have coverage in this permit first. So this is one of the old
ones where we got all kinds of things going on in it.
SPAIN: Can ask one more question, probably of the federal agency? This hazing by Wildlife
Services at the airport: is anybody monitoring impacts of that hazing and are there any
requirements on their part to do that?
DARREN LEBLANC: Since Wildlife Services is a federal agency, we did a formal Section 7
consultation with them related to the hazing actions. So they submit us a monthly report on the
effects of hazing both to the target species and the non-target species.
SPAIN: And are they talking to you about the non-target species?
REGINALD DAVID: No, they're not sharing any information with us at all.
DARREN LEBLANC: Actually there’s supposed to be a morning discussion between your
people and their people before they go out in the field every day.
REGINALD DAVID: Yeah, that's basically telling them where the birds are and what birds to
stay away from.
DARREN LEBLANC: You could also ask them if they're hazing things that are non-targeted.
REGINALD DAVID: No, they're not doing that on purpose.
BOGARDUS: I would just say that they need to be sharing information because this affects the
mitigation under the Kauaʻi Lagoons HCP.
REGINALD DAVID: That was the agreement, that we would get the same reports that the feds
got. We have not gotten a single one.
JACOBI: Can I follow up on that? Darren, to your thing there, you're getting the information.
Can you tell us what it says?
DARREN LEBLANC: The reports they have given to us say that they have reduced the number
of Nēnē on property by 90% and did that within the first couple of weeks. They say they are not
hazing any other species.
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JACOBI: Are they assessing whether their hazing has any negative impacts on the species
they’re hazing?
DARREN LEBLANC: Again, the only thing they say they are hazing is Nēnē, the report says.
And that's what we wanted to happen. We wanted the Nēnē to leave the property.
JACOBI: You feel confident that the situation that there is no negative impact?
DARREN LEBLANC: As far as I know, yes. The trials and stuff like that showed that the dog is
very focused in on the bird and does not go after other birds, and the handlers are not supposed to
send the dogs after Nēnē if there are other species sort of within the quarter of where dog needs
to move. I'm assuming they're following those instructions.
JACOBI: I mean, concerns would be say if they haze a bird and it goes on the road and gets hit
by a car that would be bad.
DARREN LEBLANC: We’re trying to monitor that, yes.
JACOBI: Again, it is important to have that come back because that affects how we look at the
HCP evaluation.
SPAIN: Especially if nesting is potentially diminishing.
BOGARDUS: I guess we're going to get into this here. But I guess for next year since this would
be the first year that hazing is occurring it would be really important for you guys to look at and
for us to see whether or not nesting success for the waterbird species is declining and whether or
not that's a result of hazing or not. It is going to be difficult to tease out but it's still important for
us to track that trend.
DARREN LEBLANC: That’s just one thing the morning meetings are supposed to do. If there’s
another species nesting in an area they're not in your dog's area or anywhere near that.
JACOBI: I think I'd like to request at the next annual update is that we have a report also from
Wildlife Services to you know, bring us up to date on what they've done in the year relative to
this effort here. We would like to have that connection.
DARREN LEBLANC: That’ll be good next year because again, they didn't start until recently.
JACOBI: The NESH that all fell down alive, those were all released then?
REGINALD DAVID: They were all released, so non-lethals. And as you know, I oversee the
Save our Shearwaters program and have the data come across my desk. That's what it meant and
two of them right just out sitting in the middle of the golf course, which was pretty weird. But it
was a dark and stormy night. And I think we got something like 32 birds into SOS in two days.
So activity on the resort: we had 20 nests last year. First one was found September 27th. Last
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one, January 4th, 2019. We had a 66 eggs laid, 55 hatched. 83% hatching rate. We had 38
gallinules fledge, which gives us a 69% survival rate.
WINTER: Any predations on those?
REGINALD DAVID: No, we have not had a mammal predation on the property in six or seven
years. We have massive predator control. I think the last time we had a predation event was,
other than an owl—we have had some owl predation—I think was six or seven years ago. Not
sure if people want to get into this but we track every egg pretty much and we also look at all of
the failed eggs. We do analyze them to see what the causes of failure are. The recruitment and
production were not quite as good as in the past. But we're also working with much younger
birds now. The translocation up until this point basically took all of our old birds. So for those of
you that are new to the committee, six, seven years ago a lot of our females were over 20 years
old and basically the place was completely staked out and you had the alpha birds and the not so
alpha birds. There was a lot of teaching going on between the very experienced birds and the
younger birds. So the cohort now is very, very young. A lot of the birds are on their first nesting
go around and for Nēnē that's not always very successful.
JACOBI: How do these compare with others, say like the National Park has been monitoring and
so forth. Is this a similar thing?
REGINALD DAVID: Our production consistently has been significantly better than pretty much
anybody’s production.
JACOBI: But in terms of number of infertile eggs and things like that, you know obviously
discount predation?
REGINALD DAVID: Yeah. This is a little skewed now because if you look there we have one
pair that double clutches every year. And she throws bad eggs and she's been throwing bad eggs
every year for the last six or seven years. When we were trying to make more birds we used her
as a surrogate because we would just take her eggs and put any abandoned eggs under her
because she's a great sitter. But with the number of nests we’re talking about this is a little
skewed because I've got one bird that's producing that many infertile eggs and they’re little tiny,
walnut sized eggs.
So, of course, we have a lot of waterbirds on the property. Our permit says, I think, we're
supposed to do waterbird surveys once a month. We do them almost weekly. I kind of need my
guys around the course to give them something to do, to keep them interested. So we've got quite
a few birds there.
WINTER: Do you have a permit for snow goose?
REGINALD DAVID: We did raise that concern and it left. Actually it moved to Princeville.
BOGARDUS: Did you do anything for cattle egret control?
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REGINALD DAVID: We’ve got a real problem with cattle egrets because what's happened now,
just like every place else on Kauaʻi, they're everywhere. And before the resort was really
developed and during the transition period and during construction we could go out and shoot
them pretty easily. But yeah, try doing that when you've got 300 people wandering around with
kids and dogs and babies. And so we do have a real problem. What we're looking at now is the
majority of the birds seem to have formed a colony and we are going to look into now going in to
the colony and removing nests. I think it's what we're going to end up doing but the way we were
controlling them was very effective. We were shooting them, but we just can't do that anymore.
BOGARDUS: High powered pellet guns?
PRICE: Is it possible to remove the roost trees? That's been effective in other areas.
REGINALD DAVID: They'll just move. I mean if we cut them down. They’d be gone for about
two weeks and then they come back and start another rookery as close to the original as they
could. You know this unfortunately is a high-end resort so we can't cut down all the trees.
So here's our additional waterbirds nesting on their property during the season. So we had 21
Common Gallinule nests which is pretty amazing. We produced what we believe were 62 birds
that fledged out of that. So it's pretty amazing. Just for historical purposes for new people on the
committee. When we started this program, we never had a coot nesting on the property and I
think it was five or six years ago we started beginning to get onesies and twosies. We have a very
large population of Hawaiian Coots, especially in very dry winters. There’s a lot of coots on
Niʻihau and when that playa dries up on Niʻihau we believe they fly over there. And we can have
400-500 coots on the golf course, which is something not for the faint of heart when people start
to tee off.
JACOBI: Can you translate that top line there—not everybody knows the species.
REGINALD DAVID: Oh, I'm sorry. Okay. So this is a Common Gallinule or Common Moorhen
depending upon the week. The Hawaiian Coot, Hawaiian Duck, and Hawaiian Stilt. We haven’t
had any stilts nest on the property until about five years ago and every year or two, we get a nest
and they've been very productive but it's not ideal habitat. Our gallinules, they don't follow the
rule book. They're supposed to be the super cryptic animal that nests in hidden floating nests, and
we actually had a pair put a nest in a sand trap on the signature hole of the golf course, which had
to be closed for a month and a half and they pulled out four kids in a sand trap on a golf course.
BOGARDUS: How are those gallinule nests numbers changing over time? It's fluctuating
anywhere like zero to ten somewhere?
REGINALD DAVID: No, we're always over 20 or always at 15-20. This was a little bit of a low
year; we had some pretty bad weather. But we always have about 15 at least. I think the year
before we had considerably more but part of where those nests are in areas that the Nēnē are in
and where the dogs are working. So I will say I haven't looked at the numbers yet for this season
because the waterbirds are just beginning to nest.
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PRICE: Yeah, so sorry my apologies. In light of the late afternoon discussion yesterday about
this. This is not to you, but a commentary for the record. This is the difference that you see when
you don't have mongoose, which we all know, but you know it when they're getting hammered
elsewhere knowing that you can prop up your production success and get your numbers up if you
control the mongoose, this speaks to that.
REGINALD DAVID: Well actually it is germane because we have had a few mongoose two
years ago. I mean on property. And to put it in perspective, we ended up with six full-time
people and 288 traps out there overnight.
PRICE: A worthwhile effort. I commend you for that.
REGINALD DAVID: So yeah, we're working very diligently to make sure that if one shows up
there we're going to nail it. The problem of course is it’s right next to the port and right next to
five restaurants. So it's right next to the airport and cargo so it is the most likely spot to find a
mongoose if they show up.
JACOBI: Well it’s probably the best place for you guys to be doing the kind of predator control
effort that you're doing. So it's important that you keep it up.
BOGARDUS: And thank you for continuing to do so.
REGINALD DAVID: So this gives you an idea of our trapping. We trap 365 days a year. I think
our permit says we're supposed to have ten traps. We've got anywhere between 60 and 200
depending upon if we have a crisis going on. We continue to have the problem with people
dropping cats on the property on the weekends. We took out 54 cats last season. We still don't
have much of a dog problem. We took out two dogs, but suddenly we've just got a massive pig
problem. And this was last year. We've already beat this number this year.
JACOBI: Where they come from?
REGINALD DAVID: The lowlands of Kauaʻi are just loaded. This is the one thing I have no
problem getting extra money from the resort to deal with because you should see what it does to
the golf course. And we continue our fruitless attempt to control the chickens. We got a lot of
chickens on the property but we do take a lot of them out.
JACOBI: And is there an impact between chickens and the other birds?
REGINALD DAVID: I'm always nervous about poultry diseases and to me when you have that
kind of density and you've got nesting waterbirds that are endangered, I want to keep the chicken
numbers down as far as possible. Chickens increase the number of rats, chickens increase the
number of cats. So yeah, to me chickens are not a great thing to have. Fortunately, we have 200
groundskeepers that are predominantly Filipino and they will eat any chicken that we produce.
None of the chickens go to waste, they get munched.
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BOGARDUS: Reggie, when we visited for Kate for Marriot it was like loaded with cats, right?
Do you see those cats coming over to Hokuʻala?
REGINALD DAVID: Well, they don't stand a chance if they come. I mean the word’s out in the
cat community: don't go there. Of course I was only allowed to watch Caddyshack once a year.
PRICE: By keeping the chickens you’re at least reducing prey population that might draw them
over, we're hoping.
REGINALD DAVID: So, yeah, but there's no shortage of chickens. And this number for people
like Jim. This is a low number and we used to be up in the 5,000s. Right, so obviously this is not
our program, but I know this is a significant interest to everybody. So Wildlife Services did come
in. We helped them. We figured we have the most experience handling Nēnē and know the
Nēnē. So we helped them. Pretty much DOFAW staff and I caught the birds for them to ensure
that they didn't get hurt. So their efforts start on the 24th of June; as you all know our reporting
period ends at the end of the month of June. They haze on a daily basis. Ten were equipped with
satellite tags so that they could gather data on their dispersal when hazed. Unfortunately, 40
percent of those have died or been killed. The hazing as Darren mentioned has been very
effective on the Nēnē it is also affecting the other birds, not because Wildlife Service is going
after them directly, but birds are not stupid. They see a dog chasing a Nēnē and the Nēnē is
reacting and you know, they're going to follow suit to some degree.
PRICE: Is your feeling that that’s representative of the hazed population, that 40% are
experiencing mortality?
REGINALD DAVID: That’s not 40%, that's four of the ten birds they put satellite tags on.
DARREN LEBLANC: Right and those birds since they have tags, we’re able to look at that
information and only one of those died within two days of being on the resort. So three of the
birds did get killed, but it had nothing to do with the hazing.
PRICE: Right, but I mean like when you move things out of their element, they might go places
that they're likely to experience higher mortality. So I'm just curious whether you think this is
representative of the outcome of hazing or not?
REGINALD DAVID: It's a high rate of death for satellite tagged Nēnē or any goose. They are a
very strong, very large bird and you do not usually see that mortality. So that and once again its
not our program and it's not for us to opine on it. I think it is interesting. We're still in the nesting
season, we have had 15 active Nēnē nests on property. That's down from 20 last year. We have
another three that in all probability are going to nest so we're going to be very close to numbers
that we had last year. The one thing that has been disconcerting is that we had at least two,
possibly three gravid females that have been scared and dropped eggs in the middle of a golf
course, so we probably would be at 17 nests by now. If those birds did not go on to nest they’re
known birds. But they dropped eggs in the middle of the golf course.
JACOBI: Because they were scared by hazing?
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REGINALD DAVID: I would assume.
JACOBI: I mean, so that is an impact of hazing.
REGINALD DAVID: Yeah. I mean, basically my opinion is that we know enough about Nēnē
that you can tell when they are about ready to pop and that we should not be chasing birds that
are that gravid. One of the problems with that is that they are most effective with their hazing
when they do it right at sun up. It's dark. It is hard to determine which birds are which. They're
not taking band numbers. We give them the information on which birds to be careful of because
they're gravid but it's something that probably needs some kind of a procedural change.
JACOBI: Is that something that Fish and Wildlife is considering and the impact?
DARREN LEBLANC: This is new information to us.
JACOBI: Okay. It's something that I would really recommend you try to look into it right now.
DARREN LEBLANC: Reggie said it's assumed that it is related; I don't know if it's related or
not.
JACOBI: We don't know but it's worthwhile to follow.
BOGARDUS: Once Nēnē have nested and there's a documented nest they are no longer allowed
to haze those birds, is that correct?
DARREN LEBLANC: Once they are starting the nesting process and Reggie's crew tells the dog
handlers they are in that process they're not supposed to haze them.
BOGARDUS: Yeah, this needs to get solved in time for next year.
REGINALD DAVID: There's another issue coming up, right now of course Nēnē are one of
those waterfowl that shed all of their primaries simultaneously, so when they are molting they
cannot fly. We do have birds now on the property that are not our birds oddly enough. We get a
large influx of birds post breeding, especially failed breeders, that come in early and molt and we
have a fair number of birds on property right now that cannot fly, and we should not be hazing
those birds because they have to run and can't jump up in the air. That's pretty stressful on them.
JACOBI: So is that part of the hazing protocol?
REGINALD DAVID: I don't know.
JACOBI: Is that part of something that is being considered? So yeah, that's something I think it
would be worthwhile to follow up on.
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REGINALD DAVID: This number of birds coming in from other locations to molt usually
doesn't happen till later in the year. I think what's happening, of course is that our resident birds
are being hazed very effectively. So other birds are going, oh, wow, there's a nice place to go and
empty space. So because of course, they're very susceptible to predation when they can't fly and
we've got a big pond. They can just run into the pond and go out in the middle of the pond and
get away from a predator if there was one.
BOGARDUS: Darren, it's a pilot project right, and then after one year, they're going to be
assessing to see what modifications might need to be made and whether or not they continue and
at that point the regulatory agencies, both us and DOFAW would be sitting down and
determining how we were going to deal with this long term?
DARREN LEBLANC: And Wildlife Services and the FAA.
BOGARDUS: All right, but that is on the docket to do. Yeah.
REGINALD DAVID: And they basically started in middle of June, so they're not even a year in.
That's all I had but any questions that the committee has?
JACOBI: Are there problems or concerns that you have in terms of where things are going?
REGINALD DAVID: I think I would mirror what Darren is saying in that it's early days and I
don't like to make prognostications unless I have a full season of data because there is a fair
amount of variability. And once again, we're having a pretty snarky year weather-wise on
Kauaʻi. We've been getting a lot of rain, a lot of heavy winds. That does always affect our
production. But the dialogue between their ground crews and mine have been very amicable.
Everybody's working just perfectly. I mean Al used to work for Wildlife Services. So basically,
they know that our guys know what they're talking about. So that has been no issues there, which
I'm very grateful for.
JACOBI: Is there a plan from the state to remove any more Nēnē?
SMITH: No, not at this time.
JIM COGSWELL: And the alternative to the hazing program is the relocation program that we
were doing at a million dollars a year.
DARREN LEBLANC: So, you know, the FAA is very serious about reducing the hazard risk of
birds including on the airport interfering with their current operations. Yeah, it's if something is
going to be done this was the least invasive we came up with.
SMITH: Yeah, we'd rather move them to other areas. Kaua‘i seems to be a really productive
place for them where you're looking at land acquisitions that could support Nēnē as an
alternative.
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REGINALD DAVID: The ones from Kauaʻi really like Waikoloa, they’re very happy. I had 95
of the Kauaʻi birds around one 1-acre pond at Waikoloa this season.
JACOBI: It begs another question and I know this is the thing that came up probably 15 years
ago when there was a consideration for a Safe Harbor over at Puʻu Waʻawaʻa. Is to whether there
is a need for Safe Harbor or HCP on any of the other facilities on Kauaʻi particularly as the
population increases and they are on the golf courses and so forth. Are they in jeopardy for
getting taken? In those cases, we're just not seeing it.
REGINALD DAVID: Well one big question obviously is with the federal down listing and
Section four rule, you know, it changes things, but I'm not totally sure what the state's position is
going to be under their statute.
SPAIN: That question we were discussing earlier. What is the state going to do with the federal
changes?
SMITH: Yeah, we're going to look at that. I mean my preference would be to stay in alignment
with the feds.
DARREN LEBLANC: And we did give the state a grant, what was it two years ago now, to
study developing a sort of a programmatic HCP on Kauaʻi related to that.
REGINALD DAVID: The nice thing with the four rule is that your basic hazing, you could do it
at a golf course would then be legal, you know? Basically shooing the birds away from areas
they shouldn't be in, which they don't mind.
BOGARDUS: As long as they’re not breeding.
JACOBI: Part of the concern that came up with the Puʻu Waʻawaʻa proposal which never came
to the table—it was something we went on a site visit and so forth and never developed—but
part of the concern that the ESRC had at that time was concerns from other factors. It's not a Safe
Harbor kind of a thing. It was more of an HCP kind of an issue in terms of take, right, as a result
of both direct impacts from you know, either golf balls or irate golfers or herbicides or fertilizers
and so forth. When those issues were brought up they decided to withdraw their proposal. So I
think these are considerations that we need to think about in terms of other potential impacts. Is
there take happening in these other areas that need to somehow really be addressed in a more
positive, proactive way?
PRICE: As far as being in line with the federal government. I mean we are as the ESRC, we're
looking at the state statute. One advantage of the state level is that we can go island by island and
listings of they need to be listed. So there may be some islands that it still warrants listing for
Nēnē and other islands that it really doesn't warrant, you know, the down listing would be
appropriate. So I think there's some nuance that we can have at the state level that's more
difficult at the federal level.
SMITH: For instance the state lists but doesn’t automatically delist.
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REGINALD DAVID: And the state has state listed species that are not on the federal list.
PRICE: So Pūeo, which is only listed on one island.
REGINALD DAVID: And White Tern.
BOGARDUS: To answer the question about other resorts that are having take of endangered
species, we’re aware of at least one in Waikoloa that has extremely low level take but we were
able to work with them to avoid that take and minimize the risk wherever possible. We don't
have any evidence of ones that are having take without immediately then seeking to find ways to
avoid that. As Nēnē continue to drop down into Waikoloa that's definitely a possibility that
certainly more resorts and golf courses in that area may struggle with that. We're aware of it and
have been reaching out to them. If anyone's aware of any more that are having problems then we
should be talking to them.
REGINALD DAVID: Basically every golf course on the Kona side has Nēnē now as well.
BOGARDUS: They all have them, it just hasn't risen to the level where we're seeing high level
mortalities or anything unusual. You know Kauaʻi Lagoons originally came in because you had a
breeding population of like 250 birds at one time on the property as well as all the other species
involved and we haven't gotten anywhere close to that anywhere on Kona side yet.
REGINALD DAVID: But we are getting breeding and nesting all the way to the coast line.
BOGARDUS: Agreed.
JACOBI: Yeah, I bring this up not so much in terms of a compliance, enforcement issue. It’s
trying to be more proactive in trying to deal with issues that may be solvable through some of the
lessons learned through Kauaʻi Lagoons and those like that. So that's just the reason.
REGINALD DAVID: I mean the nice thing about Nēnē on golf courses is from our experience,
at least, it's a very low level take from golfing, they can easily outbreed it. I think in the whole
time I've been working there since 2005 I think we've only had two Nēnē hit by golf balls.
WINTER: Can they take a hit better than a smaller bird like a coot?
REGINALD DAVID: Yeah, presumably, I mean, it's a very large bird.
SPAIN: I have a question. It wasn’t exactly clear to me and I haven't been able to do a site visit.
Are the golfers given a lot of information or context of what they’re golfing amongst?
REGINALD DAVID: It's actually turned into part of the selling point for the resort. They get a
briefing when they get their golf cart. So we give lots of information and in the golf carts, I'm not
a golfer, but apparently you have this GPS unit when you get in. You know, they press the thing,
it comes up and says, you know, 497 yards whatever like this. So twice during the round of golf
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you actually have to go through an endangered species awareness training to be able to go on to
the next hole. And around the golf course we have good sensible locations, close to restrooms or
the restaurant, big placards with all the information on Nēnē that is repeated across the golf
course. So it's almost impossible for you not to know what's going on. The whole time I've been
there we've never had a malicious incident. We've also now, because we’ve taken over half of
the resort and turned it into a very community-based thing, we have an organic farm that's
sourced to get the vegetables for the restaurant. We have jogging trails and all this other stuff.
We're now also doing bird awareness walks for people staying there and locals once a week. So
people can go on a bird walk with one of our techs.
BOGARDUS: Thank you. And please send our thanks to Al too.
SMITH: Okay, next up will be the Achyranthes splendens.
ITEM 12.

ESRC review of Round-Leaved Chaff-Flower (Achyranthes splendens var.
rotundata) Habitat Conservation Plan (HCP) Kenai Industrial Park Project
State Fiscal Year 2019 annual report

JAAP EIJZENGA: Happy New Year to everyone. I guess I'll try to keep it short. I know it's
already been a long day and then some for everyone. So this is just an update on the annual
report for the Achyranthes splendens HCP. Just a little bit of background for those of you are not
aware, the project currently is owned by AKC Leasing Corporation. In 2013, I believe the HCP
was approved to offset take of three Achyranthes splendens on a small 3/4 acre industrial lot at
Campbell Industrial Park. The main goal of this HCP to create a new population of Achyranthes
at the Kalaeloa unit of the Pearl Harbor National Wildlife Refuge in collaboration with the U.S.
Fish and Wildlife Service Refuges. And we've used genetic stock of the individuals at the KIP
project as well as from an additional adjacent source. That's the population that I believe is
managed by the county. So that happened back in 2013, I guess and we're currently in the fifth
year of monitoring of the outplants. The year before last I believe or maybe it was last year we
were here talking about the longevity of the original outplants at the time when the HCP was
approved. There were still in general people thought that they were a little bit more longer lived
than it turns out. They die a lot sooner. They just produce a lot of seeds, especially in drought
stress situations and then they don't live particularly long and we're seeing that at the site. So this
is a graph showing the original outplants at the sites have dropped during the monitoring period
covered in this annual report from 71 down to 51. That is less than a third of the original
outplants at that point that are left and of course currently there are even fewer. So they’re really
starting to die off. On the other hand, the recruits are all coming up really strong and of course,
they're also reproducing. During the monitoring period covered in this report we went from 46 to
79. So that is a pretty nice jump and that more than offsets the loss that we've seen in the original
outplantings fortunately. At the end of the reporting period that would bring the total tagged
plants at the mitigation site to 129.
JACOBI: So when you say these recruits are mature, they've matured to reproductive age?
JAAP EIJZENGA: Yes, they’ve matured to reproductive age. So reproduction is somewhat
seasonal and it's a little bit plot dependent. Some plots,100% of the plants during some periods
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will be either flowering and fruiting. In some plots, it can be 75-80%, but for the most part we
tag them when they're six inches tall.
JACOBI: So just to clarify, recruits are ones that have gotten to mature stage versus seedlings
which are just seasonal, it's gonna come and go and so forth, correct?
JAAP EIJZENGA: And so in addition to these plants there are seedlings that are not yet tagged,
because they haven't grown up to be in that stage.
PRICE: And they take a year to reach maturity and produce seed or it's a height thing?
JAAP EIJZENGA: Yeah. It's a height thing. They can reach maturity in much less than a year.
They grow pretty fast. It appears to be somewhat water dependent. So at the end of the dry
season there's a lot fewer that are actually reproducing. Later on in the wet season and earlier on
a dry season they're more productive.
PRICE: I'm sorry, yes that makes sense that the reproduction is water dependent, but is the
growth rate is water dependent?
JAAP EIJZENGA: I don't know that we have data to reflect that but based on our observations. I
would say yeah. Especially germination is related to rainfall.
JACOBI: Yeah but quick growing whether wet or small, small plants could be as productive as
bigger plants too.
JAAP EIJZENGA: Yeah, they'll reproduce at six inches. No problem.
PRICE: Yeah, I think what I was interested in is time to maturity. So I'm thinking about how
quickly your population is going to grow.
JAAP EIJZENGA: Yeah that can happen within a season. Yeah, and I should mention that when
the HCP was approved there was a lot of concern about whether recruitment would actually
happen based on, you know, prior experience with the species and similar environments and
there wasn't a lot of concern about the original outplants surviving and you know concerns have
reversed. The outplants are actually dying more quickly because they're just not that long lived
and we're seeing a lot of progeny actually in most of the plots.
JACOBI: Losing the original percentage of outplants you lost isn't unusual.
JAAP EIJZENGA: It isn't, no, but it's higher than what was predicted when the HCP was written
at the time.
JACOBI: Or hope for is probably the better word.
JAAP EIJZENGA: It was more than hoped for because it was at the time part of the success
criteria.
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PRICE: And so just thinking of this in terms of like reproductive rate per plant. You're still only
getting kind of one recruit per outplant. You had like 70 outplants to start with and you've got
like 79 recruits. Am I reading those numbers correctly?
JAAP EIJZENGA: No, we started out with 120.
PRICE: It's, so, still a lower number of recruits than outplants so if you continue to lose things at
that rate, you wouldn't necessarily be replacing the plants at the rate that you’re losing them.
JAAP EIJZENGA: We're seeing the increase in recruits at a higher level right now than we're
seeing the mortality. So it is sort of a critical mass thing too. Once you have that population
established where you have multiple age groups, it's going to be more stable. And you're going to
have more stable growth. And now what we're seeing is we just have one cohort and they're all
basically dying at a very similar rate. You know, the recruitment is happening so it's possible that
at some point those lines cross and we would have a little bit of a dip before it goes back up. But
we're seeing quite a bit of progeny survive, reproduce, and then again produce seedlings.
JACOBI: What do you think is different now from when we first started this project because it
seemed like there was a real limited amount of recruitment and you know, they're seedlings but
they weren't lasting and so forth? Things have obviously changed to some degree. Do you have
any idea what’s happening there? Is there a different kind of management? I know you've been
weeding around them and so forth, or is there mulch put on the ground that helps it or is there
anything that's changed that sort of gets it in a better direction?
JAAP EIJZENGA: If anything, the frequency of monitoring and frequency of maintenance has
decreased since the earlier stages of the project. I can't point to any kind of activity or change in
the conditions that would describe that.
JACOBI: I mean this is encouraging, it doesn't meet the criteria yet, but it's encouraging.
WINTER: Which criteria are you referring to Jim?
JACOBI: In terms of the threshold of 120.
JAAP EIJZENGA: So we are at the end of this reporting period meeting all the success criteria.
BOGARDUS: And then the question would be at the end of next year whether or not you'd still
be able to maintain that level of recruits relative to the remaining plants. Okay, good.
WINTER: Are those success criteria reiterated in the report?
JAAP EIJZENGA: Yeah, they're all mentioned in the report, page 25. So, you know again just to
reiterate I think that at the time when you look at the success criteria, the intent was really to
make sure that recruitment was happening, and it clearly is. And based on how the success
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criteria were written, I would say that the recruitment is actually happening at a higher rate than
at the time was hoped and anticipated. So, we're feeling really good about that.
Okay part of the monitoring that we perform out there is to look at plant vigor. There's four
categories of plant vigor: healthy, moderate, marginal, and dead, which is interesting. In general,
the percentage of plants that would be marked healthy is very low, but that's not unexpected. It's
a very challenging environment for any plant. Even drought adapted plants and the standard for
healthy is really high. So we see the majority of the plants in the moderate and marginal
categories but there's not a huge amount of fluctuation, which is encouraging.
JACOBI: Are those categories directional? I mean in the sense that if you’ve got a healthy plant
it’ll stay healthy and if you’ve got a moderate plant the next time you monitor it’s probably
going to be marginal or dead like a directional thing.
JAAP EIJZENGA: Not really, we’ve seen bumps where we had a reversal of marginal and
moderate as you can see. So you can have plants that are marginal that end up in better condition
in later life stages. That can be because there was a pest infestation and the infestation was
reduced or there was rainfall that helped vigor. I mean, there's two main factors there. There's
drought stress and there's stress from pest infestations.
JACOBI: But if the plant is marginal the chances are pretty good it's going to head down to dead
in the near future; it is directional in that sense. I'm just wondering if you might want to consider
lumping those first two categories there, if they're both functionally reproductive and actually
adding to the population. We can lump them together, but I'm just saying in terms of what's
really happening there.
JAAP EIJZENGA: Yeah, well the plants can live on in marginal condition for a really long time.
It doesn't necessarily mean that they're near death.
PRICE: So the fungus introduced by the beetle. Are you going to get into that or is it because
that's kind of wrapped into this?
JAAP EIJZENGA: Yeah, not necessarily. So the pest infestations aren’t necessarily directly
related to the success criteria. So it's covered in the annual report on another slide so I can cover
it now. Yeah, so there's mealybugs; that's one of the problems. That's not necessarily fatal unless
the plant is relatively old and severely drought stressed. But we have the Bostrich Beetle that
bores into mostly dead wood, but it facilitates fungal infections that can then affect healthier
parts of the plants. And that's one that we’re maybe more concerned about. I don't know that we
have data that can show that will actually kill the plants but it definitely doesn't help and it might
speed up the process.
PRICE: I was just concerned that as your population grows and your density increases if you
have something like that that at low densities it's not going to be a problem. But once you reach a
certain threshold, a certain density of plant, that pest or particularly if it introduces a disease that
tanks the plant you could have total wipeout if you reach a threshold. So that was kind of my
reason for asking.
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JAAP EIJZENGA: We'll keep an eye on that. I'll pass that back to the team as well. And then
another part of the success criteria is plant cover. It's actually focused on non-native plant cover
and I'm showing a graph of course of native plant cover, but that's just to show that it's relatively
stable. There's some seasonality, of course, to the level of the native plant cover. The success
criteria on record regarding the plant cover is that all the plots should have less than 25% nonnative cover and that's consistent. Every time we monitor that’s the case, so that's not a huge
concern. But of course, the non-native cover can interfere with seedlings growing up to
reproductive stages. So that's something that's targeted for the maintenance activities.
Maintenance activities currently are on a quarterly schedule and that seems to be working.
JACOBI: So something which has got 55% in your plot there. Does that mean that you have 45%
alien, or it could be bare?
JAAP EIJZENGA: A lot of it is bare. There's not a ton of soil there.
JACOBI: Are there other native species out there or is this just Achyranthes?
JAAP EIJZENGA: It's a mix but there's just a natural population of things like ‘ilima. So you can
see here there's some seedlings, there some ‘ilima. That's probably the largest native plant that
grows in between that.
JACOBI: The open area is just because of clearing or is it because that’s just natural?
JAAP EIJZENGA: A lot of is naturally open too. Yeah, because there's just pockets of soil and
there's a lot of limestone. It’s too dry for guinea grass. Yeah, the most prominent grass—that
would be buffelgrass—which is more drought tolerant. Well and then you can see the blue tag
over there on the mature plant. So you'll have seedlings and they can hang out underneath a
mature plant and once the mature plant dies out you'll have multiple seedlings growing up
underneath it
JACOBI: Just to clarify, so much of the sort of gray-green is ‘ilima and the more green-green is
Achyranthes.
JAAP EIJZENGA: Yeah, exactly. It's not a monoculture for the most part.
JACOBI: And the ʻilima is all natural recruitment?
JAAP EIJZENGA: Yeah, we don't do anything with them. But that's all I had for this and I will
be happy to answer any questions you may have.
WINTER: Question, so, you know our purview for 195D which essentially states that HCPs are
supposed to maintain the genetic integrity and make sure there's no loss of genetic integrity. I
don't really see anywhere in your report that indicates monitoring that. Are you guys not? Or I'm
just trying to figure that out.
JAAP EIJZENGA: So now we're not able to tie seedlings and then recruits to the parent plant.
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They produce a lot of seeds.
WINTER: And so with the intial take those plants are no longer with us?
JAAP EIJZENGA: The original plants of the project site? Yeah, the project site’s been
developed. So the seeds were collected from those and those were germinated and so a good
portion of those plants that were outplanted were germinated.
WINTER: You guys aren’t tracking parentage to ensure maintenance of genetic diversity?
JAAP EIJZENGA: We're not able to track seedlings to which outplants they came from.
JACOBI: And I think to clarify again. I think the attempt was to make sure that at least outplants
were made from progeny from those original plants. But again, those were through seeds and so
forth. You don't what kind of crossing happened there. And then also as you said you brought in
some other founder individuals from closely related populations. Yeah, that's important because
to me I would be concerned if you only worked with those three and that was all you did.
JAAP EIJZENGA: That was the idea.
JACOBI: I think that makes things good. I think for F1 you could say okay here’s the founders
that we started with but after when you get into your next generation we can't really do anything
with it.
JAAP EIJZENGA: Yeah, and we're well beyond that stage where the F1s are reproducing and
we'll see recruits from that. So we're getting into multiple generations down from the original.
JACOBI: There was never a requirement to do actual genetic testing specifically, it was more of
making sure that there are enough founder mixes in the starting population and go from there. If
the population completely crashed and that would be a how we think in terms of how to go about
it.
WINTER: Well, I think hopefully we have a plan before that and not just dealing with this
applicant specifically, but we have Abutilon very soon. That's another issue where genetics hasn't
been maintained. My understanding and we’ll see what the report says but I think in general we
need to have a common understanding on the committee about how we're protecting the genetic
integrity of these populations, and it seems like that may have been overlooked on this particular
HCP. But I wasn't here.
PRICE: How many source plants were the seeds started from? You had 120 plants you started
with, which is a decent founding. Those are very decent founding members from a genetic
perspective, but how many do those 120 plants represent? So how many different populations or
plants did 120 come from? Does anyone in the room have that knowledge?
SPAIN: Is the recovery plan for Achyranthes written?
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JAAP EIJZENGA: So there were three plants on the property which is a fairly small number. I
do not know. I'm going to go to the records for how many other plants from the adjacent site
were seeds collected from.
WINTER: Does anyone know how many plants are remaining of this species? Is this a PEP
species?
JACOBI: No.
PRICE: Matt, do you know beyond the three plants they collected from that site or collected
seeds from at that site, how many other source plants may have provided the 120 source plants
that ended up at this site?
MATTHEW KIER: I'm not sure how many additional founders were used besides the three that
were used in this project.
JACOBI: I’m sure it’s not a 120 founders; it’s a 120 outplants from a certain number of
founders.
PRICE: Right, effective population size, because 120 is a great number but if they only came
from three founders you’re looking at some long-term genetic problems.
JACOBI: As I recall, before this project started weren’t there some Achyranthes at Kalaeloa that
they were managing too? But they were put in separate places. So those are existing plants on
site. I don't recall what how many of those were natural and outplanted but there is another set of
Achyranthes too that these were not mixed into. These were sort of separated towards the back
part of the refuge but the potential we hope is that they're going to continue to mix across that
whole area there. So it goes beyond that.
PRICE: From a philosophical perspective, for inbreeding there's two things that you look at, one
you look at the genetics is your homozygosity increasing, your heterozygosity decreasing. But
secondly, you also pay attention to reproduction, survival. Right? So if your recruitment is still
good, your fecundity is still good, your survival to maturity is good. Then you should be okay
even without actually without doing the genetic testing, could be good. I think you should be
okay as long as your survival and reproduction are okay, but as long as you're monitoring that
because if you see that start to tank, based on the history the first thing I would suspect is you’ve
got an inbreeding problem and it's now finally showing up after a few generations or something.
WINTER: Well, maybe we can just have to ask the state botanist if he's concerned about the
genetic integrity of this species.
MATTHEW KIER: I think that from what I've seen of the project the contractor that grew the
plants was not directed to track the lineage. So I think at this point it is undetermined how many
original founders are part of that group. But within the context that at this refuge there are
hundreds and hundreds of other Achyranthes. And so these are not the only plants that are at that
site.
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WINTER: Okay. Thank you.
JACOBI: Right now you as a contractor are managing those plants, is that right? At some point
the Refuge is going to include that into their management scheme I presume. When is that
transition?
JAAP EIJZENGA: Well when we close out the mitigation requirements for the project. After
year five. Yeah, we have five years of monitoring requirements.
JACOBI: I mean generally you think things look good? You're not sure, you're still waiting…
holding your breath? You know, what is your feeling in terms of where things are going? Are
you fairly comfortable with the directions that you can meet those?
JAAP EIJZENGA: Based on this annual report it’s looking good. I think the reality is that we're
going to see a faster decline in the original outplants because they're now reaching 5 years old,
which is pretty old for these things. And so we may have an acceleration of mortality. Like I
said, we're probably going to see those lines briefly cross before they come back up. Then
recruitment, you know, is happening at a certain pace. And that might not keep up. And so I
think that would be temporary based on what we've seen in terms of the recruitment that we see
happen there and the seedlings. So I overall as far as the success of the project goes, I'm I think it
looks great. They’re reproducing, the regeneration is increasing, and so recruitment is increasing.
I think that those are all really good signs of this site being a good host site for population of
Achyranthes. To have looking at 120 or so plants to offset three plants I think is a pretty good
deal.
JACOBI: How management dependent is this population?
JAAP EIJZENGA: Currently management activities happened quarterly. So it's not a ton. There's
no watering happening or anything like that. So I think with relatively low maintenance the
Refuge should be able to maintain that population. It’s primarily weeding and keeping an eye on
the pest infestation. So when they get too bad applying some pesticide can benefit as well.
JACOBI: Has that been done? What’s being applied?
JAAP EIJZENGA: I don’t remember off the top of my head.
JACOBI: But is that is that part of the Refuge's plan? Also are they doing the same thing or is
this just for this project?
JAAP EIJZENGA: That's for this project. I don't have I don't have specifics of what the Refuge’s
plans are specifically for the Refuge or for the species or for this population. All we have is that
letter, sorry that's an appendix of the HCP, from the Refuge in which they commit to maintaining
the population.
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BOGARDUS: I know the Refuge is doing actually through Ecological Services a restoration
work and species outplanting at a different portion of the Refuge. I don't know the numbers for
Achyranthes. I can try and get them if you'd like them but probably at a break.
JACOBI: It's not a huge area. Right? It's pretty small. And so it's you know, the potential for
mixing is there.
BOGARDUS: The potential for mixing is there. Matt do you know where they got the plants? I
mean, it's all through Greg, right?
MATTHEW KIER: There was a contract that came through the State and we've just completed
it. So there are over 2,500 Achyranthes that were planted out for the Refuge. The feedstock is
coming from the Refuge and from adjacent populations.
JAAP EIJZENGA: South Barbers Point area.
BOGARDUS: So there's plenty. Yes. There's plenty out there for them to interact, for them to
cross over.
JACOBI: Yeah. I mean, I'm feeling really good about how the direction this project is going. I
mean the biggest concern I've got is over a long period of time with sea level rise and coastal
inundation, those kinds of impacts. Those are things that are potentially a problem because
there's no room to move in the back beyond this. But it's a very good site at this point. It's got
potential and I'm thrilled that the Refuge is managing it the way they are now.
JAAP EIJZENGA: That's great to hear.
LAUREN TAYLOR: For your reference we are adjusting the criteria. I think it came to the
ESRC before is my understanding, and staff’s taking it to the Board to adjust the language in the
HCP.
JACOBI: About five years was the presumed lifespan. Yeah the first success criteria became
clear after a couple of years that we weren't going to be able to meet that and there was a really
no way to course correct on that. Which was the percentage survival of the original plant, which
is kind of a bizarre success criterion. ESRC agreed to take that out of the HCP and then for the
staff to take that to the board and that's still in progress. That’s part of what the annual review is
and seeing what the information is and making those adaptive changes as we learn new things. It
makes sense biologically.
BOGARDUS: For reference sake, the Achyranthes recovery plan was from 1994 and I haven't
read it, but it’s one of the older ones.
JAAP EIJZENGA: I haven't read it in a while.
SMITH: Okay, anything else? Okay good.
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JAAP EIJZENGA: Thank you so much.
ITEM 13.

ESRC review of Abutilon menziesii at Kapolei, State of Hawaii Department
of Transportation HCP State Fiscal Year 2019 annual report

SMITH: Okay, Item 13 is review of Abutilon menziesii in Kapolei, State Department of
Transportation HCP.
LAUREN TAYLOR: Still no contact with DoT.
JACOBI: DoT just walked in the door.
CHRIS TAKENA: Sure, nothing to report.
JACOBI: Do you have much of a background on this project besides the conversations we've
had in the previous meetings?
CHRIS TAKENA Yeah, that's all I’ve had. I’ve tried to coordinate, I believe like talk to you
Dave Smith to get a meeting with Deputy Director Ed Sniffen. I don't know, they were supposed
to coordinate some kind of meeting. I don't know what happened after that.
LAUREN TAYLOR: It’s been a couple months now.
SUSAN CHING: Okay. My name is Susan Ching, Branch botanist for O‘ahu. This is just a quick
update plus a little more information since it was submitted in August of last year. We’re
currently in year 18.5 of a 20-year HCP for this project. So the review of the implementation side
which is what DOFAW is responsible for was implementation of the take license. It covers a 20year period and so we have until July 31st of 2021. So that's 1.5 more years. The license was
issued to DoT and the East Kapolei development partners, which includes a lot of different
organizations. The implementation of the HCP was given to DOFAW to manage. The funds
totaled approximately $1.45 million over 20 years. So this this number was actually just
recalculated recently and it was under reported in the past, but it does break down to about
$75,000 dollars per year over that 20-year period and it's supported the building of a greenhouse,
two vehicles, propagation supplies, field working supplies, and salary and fringe of one
employee. It’s been a long period of time that the money has come. It’s trickled in over many
different years and different organizations. And so some of the interest funds were lost but then
that was temporary so they were recovered and then given the amount per year and the spending
that was required. The funds have had to have been supplemented because otherwise our project
would have been finished in 2017. So from 2017 to 2019 our one employee was subsidized and
working 50% time at the Kalaeloa project for USFWS. So he's working 50% time on the
Abutilon since 2019. To continue, over the past year this main development that occurred was
our April 2019 ESRC meeting where you folks determined that the CRA could not be developed
because the minimum success criteria had not been met within the specified time frame. But the
take license is still open until you know, 2021 and then recently as of last week, there are no
funds left in this HCP project including the subsidized funds from the other project. So there's
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currently no dedicated funding or staff to support the project and then over the past year a 100
new plants were grown and have started to be outplanted because we wait for the wet season to
put them in the ground.
BOGARDUS: There's been no change to moving towards the success criteria since the last time
that we met and talked?
SUSAN CHING: Correct, we are still not on target to meet any success criteria for survivorship
of seedlings to replace adult plants that are adjusting. Some of that was written into the HCP. As
you know, it has to occur within a certain time frame and we’ve passed that time frame. So even
if we didn't meet that time frame, we might not technically meet the survivorship criteria either
but I leave the interpretation of that to you guys.
BOGARDUS: How did we end this on our last meeting? Because I had thought that we had gone
so far as to say we want to clearly put in the record that it has not met the success criteria. There
is no way now for it to meet its success criteria. And then I don't even remember.
WINTER: If I remember correctly we kind of hit a dead end because the DoT rep stated that he
had tried to connect Dave Smith with Ed Sniffen with no success and we're just waiting until that
happens to have some kind of update.
JACOBI: We've been waiting for that for over five years.
BOGARDUS: So I think we’re in ‘Umikoa land.
WINTER: Right that was my point last time. It continues to be my point with this, it is in noncompliance.
JACOBI: I think it's really important to for both you to recognize it. You know, you're the
messengers. This goes beyond you individually. So I just want to make sure you don't feel that
we're putting you in the hot seat. I’ve said the same thing to Susan too. But it's very frustrating
on this project. This was one of the very first HCPs that the ESRC considered and we had high
expectations that it would be carried through and then it languished. Only in the past five, almost
10 years a few of us on the committee have been really pushing hard to try and get it back on
track and we still have gotten nowhere. To me the frustration comes from both in terms of
implementation of the management, but also the taking some degree of responsibility by DoT. I
think that's the part that I'm most concerned about and the precedent we potentially could set by
what happens. When this ends do we just sort of say goodbye and that's the end of it or you
know, it didn't meet any biological expectations. And so we've got some real concerns about
precedent we need to address. Maybe let's go to the biology where we stand right now and then
let's go back to these issues.
SUSAN CHING: This is an overview of all the sites that we currently have. They're supposed to
have each of the wild sites which are actually all reintroduction sites, but the HCP language calls
them wild sites. All of those are supposed to have 80 mature individuals or three are supposed to
have 80 mature individuals. So there are more than three of them because of the lack of success
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and trying out different sites. The other sites that are listed is this CRA, kind of like a standalone
site. As we've discussed in the past it's sort of like held in the balance by the success of the wild
sites. The Koko Head site in situ site for genetics. They're like living collections to show the
genetics of the wild sites.
JACOBI: That was really primarily for any material from that would be vegetative rather than
receive reproduction because the concern in terms of mixing; that was always that the case with
the Koko Head one.
SUSAN CHING: Okay, so I didn't know that.
JACOBI: There are other Abutilon species out there. I think there’s one other species out there.
At least there was one when we started, I know that.
SUSAN CHING: Anyway, the Hāmakua Marsh was added later because of DOFAW’s interest
in working on these species at the locations. They are interested in creating a dry forest
shrubland next to the marsh. Then the Waianae Kai site also has a lot of DOFAW input and
funding available for the habitat that's appropriate for the species. And Mākua/Keaʻau was also
recently added.
JACOBI: Of the ones that is up there, the three that I think have got the greatest potential and I
wish we'd gone to them earlier is Mākua/Keaʻau and Waianae Kai. Those are ones that are
certainly within its historic range. They are in manageable types of areas and so forth. And then
the third one is the CRA. I always felt that that was an area that really could be manageable if
managed properly and I just think we failed as far as the management on that site. The other
ones, I think Honouliuli has potential but it's got a real small area but it seems to behave
reasonably well. Pouhala Marsh I just don’t feel is an appropriate site. Koko Head is again a
vegetative. Hāmakua Marsh at least where it is above that area has great potential in terms of a
real site. But I'm so excited about Keaʻau and Waianae Kai. I think those are really good sites at
present. I really wish we'd look to those earlier.
SUSAN CHING: I think the project is so old that it's you know, it's a lot of these sites might not
have been available to this project in the past. So for whatever reason Branch might not have
been interested in this project. So I know that Greg said that he did try to make contact with
some people in those areas and they weren't interested.
JACOBI: So it sounds like a similar thing in terms of trying to get DOT to come to the table and
talk about this project. So anyway, this is where we are.
SUSAN CHING: So over the next year we have no funding and no staff. But you know, it is an
endangered species. We do manage those and we have projects that are DOFAW funded and
organized and we tentatively committed to working with the species into the future, but we can't
make huge promises because we don't have dedicated staff and funding. So maintaining the site
even at what was being done at 50% time over the last two years is going to be almost
impossible to maintain it at that level. We’ve got so many other species on our list to worry
about so if we can get out and do minimal visits per year. I'm not sure exactly how much that is.
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Some sites are easier to get to than others and then I wouldn't like to see what happens with the
license holders.
PRICE: So a technical question. What happens with an HCP where the money runs out before
the term is out? Just for the committee. I'm new.
BOGARDUS: Typically, an HCP is required to commit to the success criteria, not the money. So
this one is written oddly because it's one of the oldest in our books but at the end of the day,
they haven’t met the success criteria and therefore the mitigation obligation still stands.
PRICE: Okay, as a baseline. It's not right to ask a program to upkeep. The burden is falling on
DLNR. It's not right to ask a program to upkeep an endangered species without any funding. You
can't just have it fall under their other responsibilities, especially when plants are so underfunded
to start with.
SPAIN: I mean, I would imagine if at the end of the 20-year period they haven't met the success
criteria we need to go back to the ITL holders and basically renegotiate a whole new agreement
moving forward.
PRICE: But if there's no funding going toward it are they not in compliance at this point today?
So their renegotiation needs to happen now right?
WINTER: I don’t think the applicant is claiming to be in compliance.
PRICE: Well, they’re in non-communication, right?
WINTER: Well, I mean, thank you for coming today (points to Chris).
SPAIN: But it’s DHHL, HART, UH West O‘ahu and DOT. So there’s four players that need to
come to the table to commit funding so the success criteria can be met.
WINTER: I mean can't we just simply as a committee vote on a recommendation to the Board
that the Board recognize the applicants are not in compliance with their HCP and request further
action?
SPAIN: I would turn to the lawyer and see with the agenda says.
LINDA CHOW: Well let me pull up the agenda.
SMITH: We can’t vote on it since it’s not on the agenda.
WINTER: This is what happened last April. We tried to make a vote but we couldn’t because it
wasn’t on the agenda and now it’s not on the agenda again and now we’re going to get pushed
back another year.
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SMITH: No we can put it on the agenda again. We can note that we feel they’re non-compliant
and DoT has been unresponsive and the other applicants are not at the table. We can vote to take
action at the next meeting, you know, we could have staff consult with our attorneys.
WINTER: This is pretty much exactly the same thing I asked for last time but it hasn’t happened,
I hope this time it does.
JACOBI: Yesterday, we had a project that we didn't vote on but he had a similar kind of situation
that we made a request to DOFAW/USFWS to contact the license holder and let them know this
is an issue that’s going to be on the agenda next time and please come because we need to figure
out where we're going to go on it. That would then be a decision making one. So if we can have
the same request for our next meeting. So we would have both the ‘Umikoa and potentially this
one as being on the agenda for decision.
WINTER: It's just so the minutes reflect it. There is a DoT representative here, Chris, who I
think the third time that he's come to one of our meetings. So DoT is present they’re just not
effectively communicative.
JACOBI: So you're not representing DoT, you are, but?
SMITH: But you don't know anything about it, right? But DoT sent someone who knows nothing
about it.
CHRIS TAKENA: I wasn’t here to represent in this particular case, you know I was trying to do
more research but it's hard. It's very different.
WINTER: Okay, but we appreciate you being here.
BOGARDUS: Can I ask a fundamental question? In any other HCP if we get to the point where
they're not in compliance and we revoke their permit then the taking can no longer occur. And
that's what that means, right. But in this case that take has already occurred. So revoking their
permit at this point is not going to save us anything on the plant side. So they are in noncompliance. We want to find a workable solution, but in my mind the workable solution is trying
to find a better outcome for the species and the plants and trying to keep them under the permit if
we can. Rather than going down the road of revoking a permit that's not going to do anything to
the take of the species anyway.
SUSAN CHING: Well, there are still plants at the CRA. So it is a valuable piece of real estate in
an area that’s being developed.
JACOBI: Yeah, they wanted to develop the whole thing and there's some discussion but we
never really got to the point of having a discussion in terms of what was feasible.
SUSAN CHING: They requested to have the property split. We only are required to have the
CRA be 18 acres and I think it’s currently 23. So they were going to chop it down to 18. And
then also they wanted to know if it was possible to utilize all of it.
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BOGARDUS: Okay in that case I retract every comment I just made.
SPAIN: When you say they you mean DHHL?
SUSAN CHING: I’m not sure… I think it was Glenn that was meeting with them.
JACOBI: So we're not sure who's who?
SPAIN: The CRA site, is that DHHL?
LAUREN TAYLOR: It was DLNR and there was an agreement at a Board meeting to transfer it.
I think was a trade with some other land parcel to DHHL and we haven't been able to get
confirmation from Land Division or DHHL if the title is in DHHL’s name yet, but the intention
is so they can develop it. I don't know if DHHL is aware that there's an endangered species on
that plot that they might wish to develop because again, we haven’t been able to make contact.
So in reference to your previous, you know about going in circles. So we did do that. That's
exactly what happened at the last meeting. Glenn tried to reach out to them, over months, was
unable and so I had to go to a higher level and that’s where it’s at right now. Dave can’t get
ahold of them either.
PRICE: Seems like potential revoking of a permit if that's what you're saying is the only option if
they're not showing up and if they're not in compliance.
WINTER: I think the major action is to prevent the land trade and then we have no course of
action to protecting the main genetic diversity.
SUSAN CHING: I think they’re still operating off of the take license for other development in
the area because it goes quite a ways but they ask for surveys and stuff all the time when they
want to develop farther up the road beyond the CRA. So I'm assuming they're still operating
under the take license if there are any plants that pop up outside of the CRA.
BOGARDUS: So there are people that are communicating with you?
SUSAN CHING: Yeah, every time they want a survey done for a new development. They asked
us to come out for free and I say, I'm sorry, we don't do that. You're gonna have to hire
somebody else to do a botanical survey. It had been like a freebie in the past that employees had
gone out and done surveys for development as part of this project.
JACOBI: It seems like we have two issues. One is a compliance and negotiation kind of issue
and the CRA stands right in the middle of that because I recall one of the configurations that was
presented as a rough draft that came from I forget whether it's DHHL or DoT that I remember
Glenn presented. It showed that a portion of the CRA would be partitioned but that included take
of some plants. It wasn't just in that the vacant areas. And so that's one thing because that’s a take
event right there versus, you know taking the whole thing and take of the plants that are in there.
I think that's our leverage point that we have in terms of getting them back to the table in terms
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of discussion, but that's only relative to the status of that land. To me I think what I'd really like
to pursue just for a few minutes here with you know, particularly Susan and Matt and others is
the feasibility of actually being able to accomplish something positive with the Abutilon in the
direction of what we were trying to do in the beginning. I've long felt and I've been pushing this
issue for about almost 10 years now in terms of we’ve got to get back on this thing and so forth
is that the gardening effort that's been done so far has not worked. The thing that has worked was
the original plants that were in the entire project area before any take was there was a collection
of genetic material through cuttings and that part worked very well. I know Bill Garnett was the
lead on that at first and they continued on through various other people doing that. So that
genetic part was very good and that was tracked in terms of the founders and then those were
tracked in terms of what was outplanted in different places. What happens with you know F1 and
F2 and so forth is out of the question.
WINTER: Jim, you earlier mentioned that there were cuttings made and put in Koko Head. Does
that represent 100 percent of the population?
JACOBI: No, we do have in past reports that break down in terms of what percent of those was
put in different places.
WINTER: On your side, I didn't see anything that said a hundred on there.
JACOBI: So I think there were 89 or 87 original plants and cuttings were taken from all of those
are put into the Nike site in the Waianaes. And that was you know, where things were kept and
then from there they've been dispersed out into different places and as they were brought out the
founders were tracked in terms of what was introduced but not any secondary generations after
that could be tracked other than it came from that group. So at least we have that. But what hasn't
been done is otherwise the effort has been to plant a whole bunch of plants in a place and cross
your fingers and turn around three times and hope it's going to work and it has not. This
stimulated, I think it was in 2017, I made a request to the committee and then followed up with a
site visit. We had Rick Barboza and Butch Haas both, you know, very recognized
horticulturalists who have been working with low land restoration, come out on a site visit with a
number of folks with DOFAW and I think there's one other person. I can't remember who else on
the ESRC was there, but I was there. We went around to all the different sites that were in action
at that point and talked about potential for restoration. The first one we visited was sort of a
diversion area, which I have no idea why it was ever done. It was up in Kahuku and it was just
the wrong place. It was never within any historic range; it’s much wetter kind of habitat. It was
more like it was sort of available and I'm not sure why it was chosen. Even when it was first
brought up, I raised an objection to that and it still was pursued and a couple other places
including Hāmakua Marsh. But Butch and Rick Barboza went to different sites and particularly
went into the CRA said yeah, this can be done and you don't do it by planting a whole bunch of
the Abutilon. You have a mix of different community species, aʻaliʻi and other things in there
and Abutilon is part of that community and then you can have the regeneration that can actually
happen. They were actually pretty optimistic in terms of how that could be accomplished.
Despite that there seemed to be no movement in that direction at all in terms of doing other than
putting more plants out. I'm encouraged with the new sites because I think those do have
potential for Abutilon. They’re within the potential range. So I think there is a possibility. So I
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think biologically we do have an avenue to go forward whether the DoT is part of that or not, I
don’t know, but I feel that the CRA should be a viable site and should be pursued and can be
actually restored.
WINTER: So Jim, do you have a recommendation on how we move forward?
JACOBI: I think the first thing we need to do is we need to ensure that we can get on the agenda
at our next meeting and representation from the DoT and DHHL or whomever the key go to’s
are on the license at the table. Then recognize, you know, the concerns that we have and then
have them be able to subsequently work with both DOFAW and Fish and Wildlife but
particularly DOFAW staff in terms of how to proceed to bring something back to the ESRC in
terms of a solution and that aspect of the licensing and whether any additional support is needed.
BOGARDUS: So if DOFAW reaches out to everyone and says, hey this is on the next agenda
and they do not respond.
JACOBI: It'll be on the agenda and we will vote in terms of what to do.
BOGARDUS: I think that's what happened last time as we said, let's put this on the agenda next
time, everyone tried to reach out, then it didn't get on the agenda and so here we are.
JACOBI: Yeah exactly, so it’ll be on the agenda next time.
WINTER: It’s on the agenda today. So in light of what we've seen in the annual report can we
say that we feel that this applicant is in non-compliance and vote on that? No? What does it have
to say it for us to be able to vote?
SPAIN: Look at item 15 on the agenda.
JACOBI: It has to say vote. So we can recommend that it's on the agenda for the next meeting
for a vote. And I agree with you. I thought we actually had that on here, but it turned out that this
was actually a review meeting.
LAUREN TAYLOR: Okay, so you can provide the recommendation that like Susan said at the
previous meeting that CRA shouldn’t be taken because the criteria has not been met. But I've met
with HART they approached us on a couple occasions when I had meetings with them about the
viability of taking that site and we said it's not been met. So under this HCP, although you are a
license holder under it or a party to it, it can't be taken at this time and probably foreseeably not
for the future of this ITL and when it ends then you would have to start a new process to apply
for a new HCP and ITL if that was your desire to take that site. Then it has to go through staff,
ESRC, and Board for approval.
SPAIN: So it sounds like it's at the point where basically they want it but they're not being told
what's needed to make that happen. So we basically need to tell them that there needs to be
funding and a commitment to restoration of the species for you to even…
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LAUREN TAYLOR: I think once we talked them through an HCP process, they were less
interested but that's just the one issue for that particular portion, and then there’s non-compliance
of this current HCP.
JACOBI: Well, the concern I've got is now that DOFAW doesn't have any funding or staff to be
able to continue on here what potentially could happen if this continues to slide for the next
couple of years and so forth is the plants on the CRA disappear and then it's no longer a take
issue. And then our leverage is completely gone.
WINTER: So can I make a formal request to staff that this be an agenda item for decision
making at the next ESRC meeting?
JACOBI: I concur with that.
LAUREN TAYLOR: Just clarifying, are you asking for decisions for staff to perform?
SMITH: Yeah, it's just asking we bring it back. What do you want staff to do exactly?
WINTER: The AG says we need to have the word vote or decision making in there to actually
take action on it. So I'm just requesting that we have an agenda item that allows us to take action
on this.
JACOBI: Well to evaluate the current status of the CRA and future direction it needs to fulfill
the requirements of the original HCP. I mean something like that would work.
SMITH: I would have staff work with the AG and come back and report on the legal status of the
situation and I’d request the same of the USFWS. It seems like the take already happened and it
was never mitigated. So you're in violation of take at this point, right?
BOGARDUS: So we can't do anything on the USFWS side because it was never an HCP on the
USFWS side. It was a biological opinion that allowed for the take and what I mean, it wasn't a
take statement, but there's no prohibition of take on anything that's non-federal lands, right? So it
was a jeopardy analysis. It's just a different compliance mode and documentation under the
federal side than it is for what DOFAW did.
SMITH: So then I think it's limited to the State. So staff would consult with the AG to get an
opinion as to the legal status at this point based on the take that's already happened and the fact
that it was not mitigated for.
JACOBI: Yeah, but I think it's important to make sure that at that same meeting that we have get
the input from the AG you but also be able to evaluate the status of the HCP and the lack of
compliance and make recommendations in terms of future directions. We don't want to just get a
report.
SPAIN: Can I just ask? If administrative rules existed for HCPs, I'm imagining this would be a
piece that would be addressed in the administrative rules. Non-compliance of an HCP equals
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X,Y, Z in an administrative rule and we wouldn't be sitting here having this kind of circular
discussion.
PRICE: Who’s responsible for that?
SPAIN: DOFAW staff.
LAUREN TAYLOR: It’s underway. It’s under research and development with our legal fellow.
SPAIN: Which will be fantastic because it will clarify these issues. It'll be in the administrative
rule of what the procedures are for non-compliance which it now sounds like we have two.
WINTER: So I have an AG question. It is, are non-compliance and violation the same thing
basically or are they two different things legally speaking?
LINDA CHOW: Well non-compliance is a violation of the HCP. The question is what is the
consequence of that? And that's one of the things under the statute, there is very limited options
as to what the Board could do for that. They can rescind the ITL but as Michelle pointed out
where does that get us?
BOGARDUS: Well it turns out it does actually get us something.
LINDA CHOW: For the CRA only. See the thing with CRA is there was what I'm legally going
to describe as some funky deal that occurred in regards to that particular property. I'm not sure
what the exact status of that property is.
BOGARDUS: You mean the land transfer from DOFAW to DHHL? Is it DOFAW or DLNR?
LINDA CHOW: It’ll always be DLNR because DOFAW if anything at best has an EO over the
property.
SMITH: It’s probably State land. It wouldn't have been DOFAW because it would either have
been a forest reserve or wildlife sanctuary and we would not transfer probably like that.
LINDA CHOW: I thought there was some sort of a deadline? You know if by a certain time it
transfers. I have to look at it better because a lot of the reasons why the deals were made was not
captured in the HCP itself. If the legal status of the title has changed that would give us a little
more insight into what the consequences and violation are in regards to the CRA.
SPAIN: I think given the scrutiny and status of DHHL land transactions, I think it would
behoove us all know what the status of that is.
LINDA CHOW: And you know, the thing is DHHL they have a particular mission, which is not
necessarily in the same vein as what we would like to do, which is to keep this in conservation.
That's not their mission.
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BOGARDUS: Well, they don't have to adhere to conservation, but they also still have to not
remove endangered plants.
PRICE: Whose responsibility is it for getting surveys done to determine the presence or absence
of endangered species on the property?
LINDA CHOW: If they’re proposing development on the property they would as part of the
EA/EIS process have to do a surveys for endangered species or other species.
PRICE: But it sounds like they used to call a friend and would call up Susan and say hey can you
come out and do this for us for free?
LINDA CHOW: Because they were usually State agencies. If it’s State agencies that's perfectly
fine.
JACOBI: But it's still a responsibility for that lead agency to make sure it gets done and done
properly.
PRICE: The lead agency is responsible for making sure it gets done. So that’d be DHHL, HART
or whoever is developing no matter who they asked, and obviously DLNR has the right to say
sorry, that's not under our purview to get that done or it will cost you this much to do it.
SPAIN: I mean, I think what you’re kind of raising and it's challenging is when DOFAW is put
in the position of implementing HCPs for other agencies. Yes, and I get phone calls for can you
come out and see if there's a Pueo here, this kind of thing. I mean if there's just a whole lot of
like I know this person, they know what this looks like, can they come out and document it, but
then you're sucked into the middle of a legal process. So I'm just curious about what the
requirements are and how this works. It sounds like it is a grey area of it has to be done, but it's
not specified who has to do it.
JACOBI: So are we set in terms of those issues? I would make a recommendation to the ESRC
that we create a task force that addresses the issue of restoration of three lowland sites that
include Abutilon menziesii in a way that would meet the objectives of what we're trying to do
here and particularly focusing on the three areas that I feel the most important relative Abutilon
which are the CRA, Makua/ Keaʻau, and Waiʻanae Kai. As we've done with the Bat Task Force
is develop a task force that would involve up to potentially three people on the ESRC, because
that's how many we can have, and other expertise facilitated by DOFAW to explore the
feasibility of developing a strategy for this. That's not a costing thing it’s just a planning issue
and that can then lead to recommendations that may say okay to implement its going to do this.
But to at least try and develop feasibility of a strategy to see if that would be a workable solution.
And I would volunteer to be on that.
BOGARDUS: So I like the idea, but I just want to make sure that we're not doing the same thing
that DOFAW has already done or is doing. Is the effort that Jim just posed value-added or is it an
effort that DOFAW has already done and already has that sort of conceptual plan? Then it
doesn't make sense to start from where Jim started at.
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WINTER: I don’t get the impression that they have a plan. I think this would be a really great
opportunity for Me, Susan, Jim, and Matt to sit down and think of some out of the box solutions.
SUSAN CHING: I mean, it's definitely not a master plan as a lot of its kind of like well, what's
not working? And let's try this. I just like to say that there's no money. Yeah, I'd love to make
more progress.
JACOBI: Matt does that sound fine?
MATTHEW KIER: Sounds fine. I follow Susan's lead on this project.
JACOBI: We definitely want to have you involved but I would recommend also trying to bring
in people like Butch and or Rick Barboza into that discussion to and other expertise and I see this
as not just simply an Abutilon issue it's one which is in that type of habitat that includes other
than Abutilon. I think that would fit into some of your management strategies anyway in terms of
your other needs.
WINTER: Susan, is this a PEP species?
JACOBI: No.
WINTER: Am I remembering correctly that this is only discovered after that development
project like the 90s or something?
SUSAN CHING: Yeah, it wasn't actually known to be on O‘ahu before the survey and was
presumed extinct prior to its discovery in the 90s.
WINTER: What's its range?
JACOBI: There are currently populations on Lānaʻi, Hawaiʻi Island, and on Maui. That we have
documentation for right now. We have DoT’s on the map.
PRICE: And it's not PEP because it's not less than 50.
JACOBI: Right, the most viable population is the one that's over on Maui.
BOGARDUS: I think actually the one on Lānaʻi is significantly bigger.
JACOBI: I haven't seen that one and it might be worthwhile to try and get to some of those sites.
PRICE: It’s conservation reliant everywhere that it exists?
SUSAN CHING: No, I don't think so at a lot of the sites on O‘ahu, I mean this area is a great
example. I mean, it’s where humans want to live. So we're taking its habitat in order to develop.
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JACOBI: What you’re asking is that management is needed to keep surviving?
SUSAN CHING: Some of those other locations are not being managed.
BOGARDUS: It's like grass removal, ungulate browsing, fire, development pressure.
PRICE: It's going to survive forever and gardens. It's just as long as it doesn't have deer around
or goats or something.
JACOBI: The other thing I was really excited about seeing your report was that picture of the
one in Lualualei. That's a huge plant. That's really amazing, that’s fantastic. We know that there
have been plants there before but that one seems like it's, you know, I was pretty pleased to see
that picture.
SUSAN CHING: So that was not known when this population was discovered.
JACOBI: But there are one or two others in Lualualei?
SUSAN CHING: Yes, there's several.
JACOBI: So I think I think there's some potential there. I mean again, it's not a species that’s
going to go extinct because it's hard to propagate, but that's in cultivation. It's the wild part that
we've had the challenge with and I think this gives us an opportunity to try and come up with
more out-of-the-box kind of approaches to restoration as a whole and not just a single species as
has been done so far.
BOGARDUS: So, I think the suggestion is a good one.
SMITH: Sounds good. We can’t vote on it now so the question is can we set up the task force
without voting?
SPAIN: Yes, we have to do that at the next meeting. So we’d have two votes next time.
JACOBI: Let’s consider the feasibility of having a task force and we'll vote on it the next
meeting, but potentially we can have some ideas scratched together before then. If you know
between Susan, Matt and DOFAW to facilitate that initial thing I'd be very willing to sit in and
I’m sure Kawika would be too. And possibly one or two other people.
LAUREN TAYLOR: As long as you don’t have quorum when you’re talking about that.
JACOBI: So I'm looking straight at Linda. Not until the task force is established. Well, I do want
to say is I recognize that this was a real lead weight that was dropped in in Susan's and Matt's
laps and Chris’s too. He walked in blind here. He didn't know he was going to be sitting up here
in the front. Susan didn’t know that but I'm you know excited that you are helping to lead the
charge now from DOFAW perspective. I think we have some real potential to actually make this
work. So thank you.
36

SMITH: We have a lot more capacity of the Branch for botanists and what not and statewide, so
we're better setup than we were when this all started in terms of capacity and in terms of
expertise, and so hopefully we can move it forward. But it is going to enter a new phase and that
task force can help us decide what that phase is going to be.
JACOBI: Then the question in terms of funding support and so forth. I mean, I think partly the
discussion with DoT and DHHL relative to the CRA is really first of all focused on the fate of
the CRA and what's happening there. Then tied into that, once that discussion gets going is
bringing the non-completion of the requirements for the HCP overall and whether there's an
additional funding that can help me brought into here. That gets to the phase 2 part of the
restoration effort in terms of what we can find some fuel for that effort. If not, we're going to
have to find other sources but having a having a strategy first I think it's is where we need to go
first.
SUSAN CHING: So I guess I have a question. What do you want us to do for the next meeting?
Until you meet again to make some decision on this. So we have no funding but we said that
maybe we could do some seed collections and try to do like maintenance level which you know
would be extremely minimal.
JACOBI: When's our next meeting?
LAUREN TAYLOR: April, after the bat workshop.
JACOBI: I think you got your hands full with other things, you've done things to get this report
finished and so forth. I would say is potentially, you know, that field effort can go on hold. I
think what is really important for that next meeting is to facilitate bringing together a meeting of
a few potential ideas, include maybe a couple of us to talk about what we're going to do if we can
get this task force authorized. So if you could lead the facilitation of that I'd be very glad to help
out with that and I don't need any travel support or anything. It’d probably be best to have an inperson discussion.
WINTER: I think it’s important to recognize Susan's the expert on the species and I think you
should do whatever you think is best in the best interest of the species that's within your abilities
and power to do so.
SUSAN CHING: We have plants in the greenhouse that still need to go out. So finish that up.
LAUREN TAYLOR: Can you document the hours of effort that you put towards this project if
we can get the funding?
SPAIN: DHHL has dealt with endangered dry forest plants at Kealakehe on the Big Island. This
isn’t something so crazy for DDHL to be thinking about the implications of endangered plant
species on sites that they're interested in.
SMITH: Thank you very much. We’ll have Pakini Nui next it sounds like, so we'll take a break.
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ITEM 14.

ESRC review of Pakini Nui Wind Farm Draft Habitat Conservation Plan
(HCP)dated December 2019

SMITH: So we'll call to order and final couple items for the day. The ESRC review of Pakini
Nui Wind Farm draft HCP. Just a recap, this is a 10-year incidental take license for Pakini Nui
Wind farm on the Big Island of Hawaiʻi. They presented to us on the October 23, 2019 meeting
and the ESRC made three recommendations. Those recommendations were incorporated by the
applicant; our staff reviewed it and thinks they addressed the concerns of the ESRC.
AMANDA EHRENKRANTZ: Great, thank you for that summary. So we're hoping we can just
breeze through this presentation. Although, I guess we should probably just stop for comment as
we go through because we just kind of address the issues one at a time so we might as well just
address them all at the same time. And I do have just a couple recap slides in here. Just that we
are back as one of the final steps for approval of the ITL. And like you just said Dave we came in
October of last year and were given a short list of things to fix and so now we're back seeking a
recommendation for approval. So I was planning to just breeze through the project location and
kind of the project components really quickly, but Melissa, I was wondering if you wanted me to
go into a little bit more detail about the project itself? Just since you haven't really sat through
the whole process with us.
PRICE: If you want to go ahead and talk about the amendments first and then if there are
questions that would be important to go back to, just in the interest of time. Maybe we could be
efficient that way. Is that okay with the rest of the committee?
AMANDA EHRENKRANTZ: Okay, I'm pretty sure that the rest of you know the project itself
fairly well. You’ve been out there and so I just threw this one slide in here about the project
location just to kind of get us all in the same place about exactly what project we’re talking
about.
PRICE: So maybe just one question while you have the map up. So, where is it in relation to the
known breeding colony on Hawai‘i Island for Band-rumped Storm Petrels?
JACOBI: But there have also been sightings documented even on the rift zone above this site
here. That was the Banko sighting from 30 years ago or something like that and I'm not sure how
much follow-up there’s been on all that.
BOGARDUS: They're hoping that they would get them within the cat-proof ones that benefit
Hawai‘i Volcanoes National Park on that mauka portion, but I don't think they've had any
documented breeding within the fence.
JAAP EIJZENGA: We've talked to them about that earlier on when we were developing the
HCP about their plans with the Band-rumped Storm Petrels because they mentioned that and
they basically at that time were making the assumption that it would also benefit the Band38

rumped Storm Petrels, but they don't have any documents of burrows and they expect even if
they were to start nesting there, or were nesting there now, or if they started nesting there later,
once the cats were removed that might happen without them detecting it because it is a fairly
large and difficult to traverse area.
BOGARDUS: There's no documented burrows on the slope but they certainly have been heard.
WINTER: There seems to have been a sighting of an offshore raft of birds somewhere offshore
close to the project area; do you guys know exactly where that is?
JAAP EIJZENGA: No, I don't know where that is. But yeah, we read and they have included that
account in the HCP, I believe, but they've been spotted offshore in the general area. But yeah,
you know, I've been offshore and seen them in different areas off Ni‘ihau area. Whether that's
where they would go inland or not that's all speculation.
PRICE: Maybe I'll put a philosophical question to the group that doesn't need to be discussed
right now. Okay. So again, I'm new to the committee and I want to make sure that I'm
understanding how we perceive things. So when something is critically endangered or in very
low abundance. Obviously the likelihood of an incidence is low just because the numbers are
low. But the impact is potentially high because it's a greater proportion of the population every
time one gets killed. Yes. So just putting that out there as a framing issue as far as thinking about
this particular thing. So anyway, carry on since I don't know the situation and talk about things
and then that might be something for us to discuss once we're into the weeds or the thick of it.
AMANDA EHRENKRANTZ: Okay, so now we're just getting into the HCP updates one at a
time. Starting with the acoustic monitoring, we were asked to provide on-site acoustic
monitoring and so we have a kind of a framework for that included in the newest version of HCP
where six acoustic detectors would be mounted on the nacelles on the turbines and continually
monitor for the operational life of the project including annual reports and coming in at the tune
of about $40 thousand a year.
JACOBI: Does that include analysis?
AMANDA EHRENKRANTZ: Yeah, based on a lot of assumptions.
BOGARDUS: That's great.
PRICE: Sorry, is six for the project area pretty typical or is that high or low compared to what's
normal for this size of a project area? I don't know.
BOGARDUS: It's a lot higher than many. It is smaller than a few. Jim, do you have any
comments on this? I don't know where you and Loyal left off on your conversations about the
on-site monitoring component.
JACOBI: It's on the low side. I think our recommendation was somewhere between 10 or so but
this is, like you said, more than many and less than a few and this is one of those.
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BOGARDUS: This is a smaller site than many.
JAAP EIJZENGA: It's 14 turbines, total 21 megawatts.
PRICE: Okay, and the high low numbers is the trend that historically we didn't ask for as many
because we didn't know we needed as many and now we ask for more—is that why there's the
spread or why is there a difference between HCPs?
BOGARDUS: So what we're trying to do now is address the consistency issue, but historically it
was not required because it was not historically feeding into adaptive management. The proposal
on the table now is to have this consistency solidified to have formal recommendations to
provide to applicants about on-site monitoring within HCPs and then to have that more clearly
defined of how that information informs the adaptive management within the permit.
JACOBI: And how it relates to you know, the observed take and so forth. And you know, in
other words, what is the context with impacts that they think is happening.
PRICE: So is six in line with the intended trend I think is what I'm trying to understand. So you
said that now we're trying to move toward having enough monitoring so that we can do adaptive
management. Is six getting us where we need to be and where we want to be?
JACOBI: I know this came up in our last discussion. Acoustic monitoring got some real
limitations in terms of its value both in terms of the analysis and in terms of its scope. I know
that I'd have to look back at our notes and I'm very sure that Loyal and I were recommending a
combination of acoustic and thermal because thermal gives you a comparison that you can go to
and published results show that, at least in some cases, the acoustic is missing up to 75% of the
detections in there. And so it was just to expand out a bit more.
PRICE: I’m just trying to understand if six is on the lower side of the trends that we're aiming for
and are what we're aiming for moving forward is that there's always some thermal component
because that gives you actual numbers as opposed to an index or a relative measure of activity?
BOGARDUS: Okay, but in order to acquire anything like this you have to tie it back to either
take monitoring or mitigation. Like it can't just be an arbitrary recommendation. It has to be what
are we trying to accomplish with that information? And I think that's the part that we know it
conceptually in our heads but it hasn't ...well and Jim it could be in the updated back items. I
haven't fully read that section yet.
SMITH: Well, this'll give you an index. You know, we're basically just looking for an index of
activity. So you just want to see if activity is similar: trends over time. The only concern would
be well is six enough or you're not going to pick up enough signals or is six enough to pick up
signals and establish an index.
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BOGARDUS: So the big question is, I’m going to butcher this but is there a, relatability between
the take and the activity at the site and then b, as your take occurs, are you resulting in a
localized extirpation of the species in that location? Those are I think the two biggies.
JACOBI: Also potentially is triggering to some of your minimization efforts in terms of low
speed curtailment. I think that's one of the issues, you know, as far as six, I mean in terms of
detectors, you know, we know that if you do an analysis on n=2, you don't really get a variance,
it doesn’t mean anything. Thirty is sort of the rule of thumb that everybody tries to get but there's
concern that depending on what the nature of the data that are being analyzed which you know
with acoustic it's a real challenge because again, you don't know, it's an index of activity and
that's why thermal is we feel strongly a very important piece to bring in there because it gives
you at least more discrete numbers to work with. But you know six, you can get a variance on
there. It's gonna be pretty fuzzy for sure. We know that. But probably even with 30 it can be
fuzzy with just activity.
PRICE: Not to get too nerdy but what you're looking at is it comes down to sample size, right?
So here you can either stay at this detector and does it change over time? So you've got like a
repeated measures, ANOVA type of thing, right or you're saying you take an average among
years. And so I think if you're pulling an averaging then yeah, your six is probably not enough
from a statistical perspective.
JACOBI: And again, it depends on what the number is. If you’re talking about nights that have
any detection that's one thing, that's a very discreet number. If you're talking about number of
detections per hour, how we define what a detection is, you know, that's another number that you
can work with and so forth; so it gets into those things. And so the intent was to have something
that you could actually be able to have some sort of a variance on but recognizing that there are
limitations in terms of how many samples you can put out there.
PRICE: I think eight or more is kind of your absolute bottom from a statistical perspective. Is
that where you guys’ data came from?
AMANDA EHRENKRANTZ: I think it matters on the kind of data that you collect?
JACOBI: The cleaner the data the smaller number you can have and that's what a power analysis
would give you. I will guarantee this is not clean data; having this is going to be very challenging
data to work with in terms of that. That was a concern. That's why there was a push for that.
BOGARDUS: The other trend that was happening is some sites have on-site monitors but they’re
on the ground or they’re on the edges of the project but we're trying to have them on the nacelle
height within the main turbine area. And so thank you for addressing that, that's great.
SPAIN: So I would be hopeful there's the existing white paper and come March will be looking
at the revision of the bat working group white paper to create this consistency because once you
start piling on all the projects and seeing the differences between them and how they monitor it's
really challenging and especially, you know, in an acoustic situation. You can have one bat

41

flying past it multiple times. And it's hard to know what your numbers are. So it's impossible; it's
just an index of activity.
JACOBI: In looking at the revised draft bat guidance it does talk about sample size and also the
combination of thermal and acoustic.
PRICE: So that's the new standard from the bat guidance.
JACOBI: It’s not an accepted one, this is the draft. This is the new draft so it has not been
finalized. Again, this is a guidance and we're working with an old guidance which isn't a rule. It's
just a guidance. And so, you know, this is being updated based upon the discussions, the
deliberations, the thinking that we've had relative to projects and recent meetings in terms of how
to better do it and so a revised guidance is trying to put much more emphasis on on-site
monitoring in addition to mitigation monitoring.
AMANDA EHRENKRANTZ: A couple of project specific things too is that six acoustic
detectors were out there pre-construction so that’s something that we've already done on-site and
guided us this far. And also some of the other projects that have considerably more acoustic
monitoring are actually getting tier one mitigation credit. These were the older age HCPs and at
this point, you know, Pakini Nui would not be gaining any credit per say. It’s sort on an icing on
the cake.
JACOBI: This is a new era in terms of how we look at what gets credit and so forth. So I mean
maybe this is what was done in the past but we’re trying to move forward from where we are
right now. Did you consider adding thermal detectors for this?
AMANDA EHRENKRANTZ: The cost is prohibitive.
JACOBI: That’s why you're not doing it, or because I know that was among the discussion that
several of us brought up the last time terms of trying to add that on?
BOGARDUS: I'm sorry Jim. Can you repeat the question here? We didn't hear any of the
beginning actually.
JACOBI: No, my question was did they consider adding thermal detectors also in addition to just
acoustic because I know that that was a thing that was discussed at our last meeting in terms of
the sampling design. And there were a couple issues.
AMANDA EHRENKRANTZ: There was a couple of issues there just in terms of what that
would actually be used for, what the results would gain from something from that protocol, and
also just the costing. So I guess there's this $40,000 a year; should some of that go towards the
thermal and less for acoustic or vice versa?
PRICE: So for example if we’re talking plants that don’t move. You would expect that we’re
doing regular surveys to see if they’re on the property or are they increasing or decreasing in
number. The bats move around, sometimes there are pups and sometimes there aren’t. But this is
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your way of determining are they there or are they not there and are the numbers increasing or
decreasing over time in response to the actions that we're doing.
AMANDA EHRENKRANTZ: Aside from compliance monitoring that we’re doing weekly.
PRICE: Right, but the compliance monitoring has to do with the number of things you kill not
the number of things that are left. And because what I'm going to keep coming back to, I don't
know if you guys were here yesterday, I think you were, what I'm going to keep coming back to
is just like when we're talking about predators. I realize this is different from take but from the
predator standpoint it almost doesn't matter how many you kill, it matters how many are left.
And that has to do with reproduction. It has to do with things moving in from other areas. And so
yes, there's take that's occurring and you have mitigation measures for that take. You have things
to reduce the number of things you're killing and you have things to make up for the number of
things you're killing. But at the end of the day what really matters from a species perspective is is
this population stable or are you tanking it? Because of the actions that are taking place at this
site and the only way to get at whether the overall population at your location is increasing or
decreasing is with some sort of monitoring of the population and for bats that's thermal and
acoustic. So that's my thought. Sorry. I didn't mean to yell it, I meant it in a much more relaxed
way.
SMITH: It doesn’t have to be at the site either. The mitigation is not just the activity at the
location.
PRICE: Yeah, but just like when we're talking about the plants earlier, if there used to be bats at
this site and there are no longer bats at this site. I would think we would want to take that into
consideration as ESRC. If you're killing so many at a particular site that there used to be bats and
now there aren’t, I'm talking about an extreme case that you know, you used to pick up a
thousand detections a year on your monitors, and now there are none and there have been none
for three years. You know, I would think that would raise an alarm for all of us. But how are you
going to know that if you’re not monitoring at the site.
SMITH: But the question is is this adequate to tell you that or not? Is this adequate to provide a
baseline that you can use to compare going forward?
PRICE: Yes, but I think what I was responding to was the comment that you know, they're not
getting any credit for doing acoustic monitoring. That's what my comment was in response to is I
don't think it comes down to credit, it comes down to the fact that if you're tanking a species at
your site, that's a problem and the only way to tell whether you're doing that is with something
like this; that's monitoring.
SMITH: Regardless, what we're talking about is is this adequate to provide that level of baseline
knowledge and what’s happening at the site in terms of activity.
JACOBI: I wanted to follow up, we don't have minutes from my last meeting at this point, but
just looking at the end of the draft revised. Do we have minutes?
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LAUREN TAYLOR: Well, Loyal provided the applicants with a write-up of a monitoring
scheme to summarize.
JAAP EIJZENGA: Well, that was a bit more than just a summary of what we discussed. It was
not consistent with specifically what was discussed at the meeting. So I would I would not
advocate for using that as a substitute for the minutes.
JACOBI: Oh, no, I'm not suggesting.
SMITH: No we don't have minutes for the meeting. It doesn't matter what Loyal said because
you can only go on the minutes. Loyal can say whatever he wants but as per the minutes, what
did we say in the last meeting? We apparently don’t have minutes for that.
LAUREN TAYLOR: I don’t.
JACOBI: So I know that discussion carried into the task force discussion in terms of revision to
the draft and the revision of the draft does recommend, you know, inclusion of both thermal and
acoustic.
AMANDA EHRENKRANTZ: He’s talking about the white paper revision?
JACOBI: The new draft one right and you know, so that discussion carries into even though we
don't have the minutes, you know here because I do know that was a discussion we had. So
anyway, the question I really wanted to ask you though is you said that you felt that because of
various reasons you decided not to go to thermal. Can you just elaborate on what your decision
points were, besides the cost not effective? I thought you said that it was because you didn't think
it would give you anything additional and I guess I'm not sure that's what we were thinking.
AMANDA EHRENKRANTZ: Okay. I mean we can talk about it for sure. Some of the reason
that we're thinking of keeping six acoustic detectors was also because that's what we had done
for pre-permit.
JACOBI: So the question isn't to remove or replace that but it's in addition to that.
AMANDA EHRENKRANTZ: I might throw that back in your court. If you could tell me what
that does necessarily gain, you know, because I think that some of the thinking is that…
SMITH: Seems consistent with what you had before. It started out with six and now you have six
and they’re nacelle mounted. Seems like you have a comparable sampling effort. We're not
trying to determine abundance. We're just trying to determine activity.
AMANDA EHRENKRANTZ: And that this would essentially get us some level of risk.
SMITH: Your six prior, were you getting detections off that? I mean is that showing activity? Do
you have a baseline you can use these to compare against?
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AMANDA EHRENKRANTZ: Yeah.
BOGARDUS: They weren't on the nacelle though, were they?
AMANDA EHRENKRANTZ: We had two on the nacelle and four on the ground.
JACOBI: Yeah, well getting back to what your question is and you know, it's been referenced
many times. I'm sure you have the reference in terms of comparison between thermal and
acoustic monitoring and a worst-case scenario 75% of thermal detections weren't detected
through acoustic. And so that's really the concern that comes in having a sharper tool in addition
to the acoustic. So it never was a suggestion to replace the acoustic with something else, but it's
add another dimension into their monitoring right? That's right.
AMANDA EHRENKRANTZ: But you're still coming out with an index there. You're still not
counting, you know, you can say that you've got two or three at the same time, but you can't
necessarily still come up with a population.
JACOBI: No, it's not. It's an index, it just seemed to be a finer index in terms of how you are
working the two of them together. I think that was the crux of that more recent paper was the
combination of two at least and a third they brought in, also in terms of insect sampling led to a
better index that you could have in terms of potential activity in an area, so that that's really the
foundation for and that's what again it gives you a sharper tool.
AMANDA EHRENKRANTZ: I guess we also spun out a little bit on some of the discussion
about trying to track population trends. It was really difficult to come up with something feasible
and doing that at a statistical level. So kind of a broader question is what ultimately is done with
these data. You know to get a finer activity index; where is that really taking us?
JACOBI: Part of the logic and again, we don't have the minutes, but this is the discussion that
I know that we had the last time. Along these lines, which is a combination of things, it gives you
a background at your site and how that would change over time and seasonally and so forth.
Secondly, it potentially would be a trigger. If you see an increase you may consider other
minimization techniques, and thirdly is if you do deploy things such as adding deterrents on the
units that would give you a comparison in terms of is your background still the same and how the
deterrents are actually working. So those are some of the reasons for including that.
AMANDA EHRENKRANTZ: Just at a finer point than the acoustic but basically accomplishing
the same thing.
JACOBI: Just trying to come up with a more sharp index on it. So then we made the same
recommendation for the mitigation monitoring in terms of having those and so you'll get into
talking here in a minute. So maybe let's come back to this issue and continue through your
presentation here and we will come back to this after you’ve talked about on-site mitigation
monitoring.
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BOGARDUS: Can I make a statement just before we move on and it's more for us than it is for
them. But as we're going through the revision of the bat guidance document, to me it would be
really helpful as we're going through, any suggestion or requirement or recommendation for the
applicants about what they should or should not do for all of these things. I want to be clear
about how we expect them to use it within adaptive management. If they're compiling
information I want it clear in the document about what they're going to use it for, how they're
going to use it, how that is analyzed, how that informs structural changes within the
implementation of the project. Because at least on the federal side it's hard for us to recommend
or require an applicant to do something unless it very clearly forms actions within the document.
So having that all spelled out is helpful for the applicants but it's more helpful for us in terms of
how are we looking at this and how are we tracking compliance and implementation of these
projects long-term.
JACOBI: And that’s definitely something as we review the revised bat guidance that we make
sure that we have those in there because again this is meant to be a guidance document that gets
clarity in terms of these issues.
BOGARDUS: I think in your head, and Loyal’s head and maybe others of us, like some of these
information components have very clear triggers for adaptive management, but rather than leave
that up to interpretation I'd rather write them down. Thank you, guys.
AMANDA EHRENKRANTZ: Next topic: on to compliance monitoring. So essentially those 50meter bat-only plots have been eliminated and we're looking at searching the 60-90 meter ellipse
for all species.
JACOBI: Was that a hard change? Because I absolutely wiggled back and forth on that in the
discussion. Seemed like it was a fairly easy thing to do since you’d be searching there anyway?
JAAP EIJZENGA: Yeah, it took some internal discussions, but we got there.
JACOBI: I mean again you're searching with canines for your search area, right?
AMANDA EHRENKRANTZ: Yes. We're searching with canines.
JACOBI: Yeah, and so they were searching the whole area. How do you say only find bats
within 50 meters?
BOGARDUS: It’s the timing right. I’ll let you guys explain.
AMANDA EHRENKRANTZ: We might be beyond this discussion at this point because, you
know.
JACOBI: Okay, right.
AMANDA EHRENKRANTZ: Just a note that it does make the state HCP more restrictive than
the federal HCP. I don't think that's gonna be an issue. But just a note for all of us.
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BOGARDUS: That's fine and in your annual report just report on the provision from this date
one and we'll track it.
AMANDA EHRENKRANTZ: Okay on to the Band-rumped Storm Petrel; we did add a changed
circumstance, which I have put on the slide verbatim. I don't know if you want me to go ahead
and read it. It's also in the document or I guess for the record maybe I should since it since we've
got the recorder. So the changed circumstances reads in the extremely unlikely scenario a Bandrumped Storm Petrel is discovered at the project and it's determined it was struck or otherwise
killed due to the presence of the project Tawhiri will initiate an amendment with USFWS and
DOFAW. This amendment will document a plan to mitigate for the observed take as well as for
any future predicted take.
JACOBI: So I guess the question is, I mean the whole reason for doing the HCP is to give you
protection from that or permit to be able to take and if you don't have that permit to take and you
take it's kind of lost in terms of the compliance part there.
WINTER: My concern expressed the last time the applicant was before us was it seemed like we
were a broken record repeating the situation that we were with bats a decade ago or whatever this
was that the standard statement was they're extremely rare and won't get hit. We're not going to
take them. We'll make a plan if they do. Then they took a bunch of bats and there was no
ramification of that. So that's the situation I was trying to avoid. I don't know that this changed
circumstance wording alleviates that concern but I'm open to being convinced that it does.
PRICE: My question is how is this different? This is what would happen anyway, right, if
something got hit that you weren't expecting to get hit this is what would happen anyway? So
how does having it in here change what would normally happen?
WINTER: How does this make any difference I guess is my question?
BOGARDUS: So from a regulatory perspective the bar is if take is likely to occur. We assess
likelihood based on you know, where the species is, what the passage rates are for seabirds
anyway, but the passage rates are how often that species occurs in that area and any evidence in
that general vicinity that would lead us to believe that take is likely to occur under the ten year
permit. Then we run whatever models that we have with the passage rate data in order to try and
inform that. Anything that we have, especially for seabirds, what we have learned, especially
coming off of Kauaʻi projects is that flight height likely has more to do with collision risk than
passage rates do. In this area, passage rates are extremely low for all seabirds based on what
we've got. Is it the best information available? It's the best information available. Is it like perfect
information? No, but it never is.
WINTER: Which scientific study are you referring to?
BOGARDUS: I need Diana or Lasha or somebody else here to start quoting studies.
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JAAP EIJZENGA: There were two or three studies in the vicinity that were done on seabird
passage rates, and at least one of them included flight heights and no targets flew within the
flight height below the tip of the rotor swept zone. You know combined all of those were pretty
consistent in that the passage rates were extremely low and then we have the flight heights from
that study from which we determined that the risk of any seabird that's detected using the radar at
night would fly through the rotor swept zone is extremely small. We extrapolated what take risk
would be over a 20 year period of all the seabirds combined. I don't recall the exact number but
it's somewhere less than a 10th. It's very, very small based on the best available science. And so
the most common of those seabirds in that area, as far as we know, is Hawaiian Petrel?
WINTER: Can you just start that sentence again to make sure I understood you.
JAAP EIJZENGA: Out of the three listed seabirds that might occur in the area, the Newell's
Shearwater, Hawaiian Petrel, Band-rumped Storm Petrel, Hawaiian Petrel, based on what we
know, is most likely the most numerous. So you know in conversations with the agencies we
decided to seek coverage for that because even though the likelihood of a take occurring is
significantly smaller than one over the course of the permit period, but nonetheless just ought to
be on the safe side we will seek coverage for that one. And then the other two species that take is
even lower by a bit so that risk is discountable. We don't think that risk is high enough. At the
time both, you know talking to DOFAW and Fish and Wildlife Service we all agreed that was a
very reasonable approach. So when we talked about it in October Kawika brought up the concern
that well, you know, what happens if, I know right now we're saying look the risk is really small,
that's fine, but what happens if a take does occur? Does the project get away with it and then you
seek coverage? And you only mitigate for those that are then permitted. We wanted to make it
abundantly clear that the project will cover mitigation for the take even though we really don't
think it's going to happen. But if it were to happen as like a fluke incident, stochastic event, that
the project would provide mitigation for the take that would occur and then seek an amendment
to include it, just to be clear about that. It was our understanding that that was the concern that
you expressed and we want to make sure that it was addressed this way in changed
circumstances. We do not include it as a covered species because still based on the conversations
and what we know, the risk is sufficiently small.
PRICE: Just wanted to touch on the history a little. So the colony at a Pōhakuloa Training Area
was only discovered in what 2017 or 16 or something, right?
BOGARDUS: They had heard them up there, but they had never identified it to the burrow level.
PRICE: Until 2016 right?
BOGARDUS: Right.
PRICE: Okay, and so in these discussions was it not included because that hadn't been confirmed
yet? So it’s a changed circumstance?
BOGARDUS: These conversations have occurred after the point where we knew that the birds
were at Pōhakuloa.
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JACOBI: And there has been documentation but not very thorough documentation or surveys of
band-rumped calls in various other places including this side of the island here too. So they're
known to be flying over the island. That was the first time we found burrows. It was suspected
that they might have or it was presumed that there might be burrows but nothing's been
documented until they're up at PTA. That doesn't say they don't occur elsewhere, but there has
been documentation of calls in various parts around Mauna Loa.
PRICE: I am very familiar with this species because I had a Masters student work on it. So we've
got the nest site selection paper that was based on the PTA site that I think I sent around to you
guys. She's just finished, just finally accepted for publication that genetics study that includes all
samples from all the different islands. So I'm very familiar with where they have and have not
been detected and you know, the limitations that it is really hard to get to them because they’re
on the cliffs and so you just can't actually get to them to get a transmitter on them. And yeah, I'm
very familiar with all of that. So one question that I don't know the answer to is have they been
found under any other wind farm?
BOGARDUS: No.
JAAP EIJZENGA: No, thanks for asking. That is one of the things I want to bring up to contrast
that with the Hawaiian Hoary Bat which obviously there's been some fatalities, take of bats at all
of the wind farms that have done monitoring.
JACOBI: As I recall, the only downed band-rumped was at Kūlani brought down by light and
that was a long time ago.
BOGARDUS: We had a couple but they've all been on Kauaʻi. There's more than just one but
they've all been on Kauaʻi.
PRICE: We've had some on O‘ahu because we have the genetic tissue from them, right, so I
know there were a couple on O‘ahu and Maui.
BOGARDUS: Just in recent years though, and I think on Kauaʻi it averages one every other year
right now. And then we have had at least one or two at the O‘ahu airport.
SMITH: But none associated with wind farms so therefore the likelihood is extremely low and it
seems to me like it's at the discretion of the applicant. They would be liable if they did take;
applicant’s discretion whether they want to apply for that permit or not.
BOGARDUS: So to be very clear if the applicant was choosing not to include a species that the
agencies did think was going to be taken as a result of the action we are not allowed to issue a
permit or a license to the applicant for the other species. So like if they were coming in and they
said, we want to do take of the seabirds, but we don't want to address bats and some other sort of
ridiculous scenario, but just bear with me for a second. We are actually not allowed to issue a
permit or a license for that situation because at that point we would know that take of another
species is likely to occur. And therefore they would be in non-compliance with their permit
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because that take of that other species is going to occur and that has happened to us before and in
fact it happened with Kauaʻi Lagoons now known as Hokuʻala where they had come in and they
were seeking coverage for Nēnē and the waterbirds and simply didn't want to address the
seabirds. And we said no, take was likely to occur for those seabirds from these buildings. We
cannot give you a permit or a license under these conditions. You need to include those in your
permit and your permit request. So it has happened before we have addressed it before. If we felt
like it was likely to occur we would have a mechanism by which to say you must include it.
PRICE: Okay, and let me understand the potential precedent again, just trying to understand the
way the system works. If we say it's extremely unlikely at this far southern tip of Big Island,
even though there are known colonies on the island and someone else were to come to us from
the Big Island and say well they don't have it in their HCP you simply say well, yeah, but they're
at the far end tip away from it. So we thought it was highly unlikely. But you got to do it. Is there
any kind of a precedence or concern?
BOGARDUS: No, I'm requiring PTA to address them like right now and anywhere within the
flyway that were you doing a project. Yeah, absolutely. And now we know about the slightly
more specific location of the Hawaiian Petrels in the Kohalas and if there was a project that was
being proposed for the Kohalas, absolutely, that would be a thing.
WINTER: But you just said anything in the flyway, but there's been an offshore observation of
them. So why is that not considered? Why is this project area not considered to be in the flyway?
BOGARDUS: We’ve got to use the information that we've got.
WINTER: The information is that they’re right offshore. So why is that not valid information?
BOGARDUS: If you can use that as a way to assess take I’m all for it. But thus far none of the
agencies have ever used birds offshore to determine what the likelihood of them passing by that
would be. We’ve never done it that way.
WINTER: What do you use if not presence in proximity to the project’s site?
BOGARDUS Flyways and flight height.
JACOBI: Documentation using radar and things like that have been used in terms of
documenting flyways and I think that's been addressed on Kaua‘i certainly.
SMITH: I think Jaap said they did analyze that here.
JAAP EIJZENGA: Yeah. There are several studies in the area that used radar and at least one of
them used vertical radar and so that's the data that we're using as best available science here.
WINTER: I don’t see these studies cited in here. Which ones are you referring to?
JAAP EIJZENGA: I don’t remember where in the HCP.
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PRICE: Can you tell the difference between a Band-rumped and anything else using radar?
JAAP EIJZENGA: It depends, but no. For those studies they did not distinguish between the
species. But as I said none of the targets using the vertical radar were low enough to be at risk
within the rotor swept zone; they were all higher and the passage rates of all of the studies that
have been done in the area were so low for all of the species combined, not looking at individual
species, that even the risk of any of the species colliding with a turbine or a project component
over 20 years was a lot less than 1. So the likelihood of any one of the three species having take
at the site is extremely low. And so looking at Hawaii Petrels we know from the information
currently available that those are the most abundant on the Big Island. So based on our
conversation with the agencies we decided to seek coverage for that one. But with the other ones
the risk is so low and I'm sure you could do tons more studies, but that number is so low that
that's not going to really make much of a difference.
BOGARDUS: I mean, so if take did occur the question would be whether if it would be found
and I think because of that work, yes, it would be found. Normally how it works is that if take of
an endangered species occurs that is not in the permit and at that point the applicant needs come
back to DOFAW and the ESRC and USFWS to propose a major amendment to include that
species under the permit, then it goes out for public review again and all that other kind of stuff.
Typically what ends up happening with those is the mitigation plan that goes along with that
permit request is only for the future take of the species from that point forward and doesn't
address the individual that was found that precipitated the amendment and that's what happened
with Kawailoa. So Kawailoa did not have Hawaiian Petrel?
LAUREN TAYLOR: They still don't have Hawaiian Petrel on their permit.
BOGARDUS: I’ll deal with that in a second. Alright, so the project didn't have it under the
permit and had a take of Hawaiian Petrel and then they needed to come back in and get an
amendment to address Hawaiian Petrel from that point forward right? But they don't typically,
that cannot include the take that they observed. What they're trying to get at with the language in
the changed circumstance, if I'm understanding this correctly, is that they would not just mitigate
for the future take if they came in for a permit amendment, but they would also mitigate for the
take that they had documented that precipitated this whole thing.
PRICE: Is that super clear in here? Okay, if that's super clear to everyone that to me is a little bit
different in that you're saying this is an extremely unlikely event but if it happens though we're
still going to back pay for it?
BOGARDUS: Yes. That is what they're trying to say. My question to you guys, well actually I
have two questions, one is for Darren, which is that can we even do that? Second of which is that
you know, if this occurs in year nine of the permit term because this is only a 10-year permit,
there's not even the time to get an amendment. There's not gonna be time for you to do an official
mitigation, like a whole set up on this. So did you guys have any internal discussions on this, do
you I mean, obviously we're talking about potentially repowering after that ten year. And so I
just don't know what that looks like.
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AMANDA EHRENKRANTZ: Have you had any similar situations? Like what would that look
like for any project?
JACOBI: Yeah, I don't know and it doesn't matter if it’s a 10, 20 or 50 year if it happens in the N
minus 1 year you still have the same situation.
BOAGARDUS: No, I agree. It's just typically we don't have a commitment to it and to our
circumstances. So I'm thinking about it within the commitment of changed circumstances.
AMANDA EHRENKRANTZ: So maybe the predicted future take is extremely low. So the
mitigation is just for the one observed.
JACOBI: Well, I think the other option would be is if there's an amendment it would be like you
said a major amendment and that amendment may extend the time longer to be able to deal with
that properly; that may be the best way to do it.
BOGARDUS: That would address it absolutely. The one thing that I will tell you in doing this
though, is that while we can mitigate for the take that is observed we cannot retroactively permit
that take that was observed.
JAAP EIJZENGA: Yes, we understand that.
BOGARDUS: And that's true for both agencies.
JACOBI: But what is the consequence of that? That's where I'm confused.
DARREN LEBLANC: Somebody could challenge us in court, at least us on the federal side, I'm
not sure about the state side. For having that take or they can actually challenge them for not
having coverage for the take ahead of time.
BOGARDUS: It’s unlikely that it would ever happen that way but yes just because they are
mitigating for that take that occurred does not mean that it was legal. Then we cannot provide
them retroactive legal coverage for that take that occurred. Even if they mitigate for it.
PRICE: How much are we really talking here? When you look at the mitigation plans for the rest
of the seabirds that are in here like how much of a monetary difference are we really talking if
you say you could kill one band-rumped over the next 10 years? Like is it just a pretty small
potatoes kind of thing, because we’ve spent a huge amount of time arguing over this, I'm just
curious?
JAAP EIJZENGA: It is not just cost, it is even just finding any kind of conservation action being
taken right now that could be used as mitigation that doesn't exist. And you know since it is such
small likelihood of that happening if we consider there to be a chance of it happening, it could
happen at any time, could happen next week, or in nine and a half years. And so if we have
nothing right now that we can point to that we could possibly call the mitigation project, that is
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one of the challenges there for talking about that. But then also we have no idea what that would
look like in nine years either. So it is beyond cost. There's nothing right now that we can say well
we can do this because there are so few of them and there's only a couple that we know where
they even are specifically. So these specific mitigation measures at the moment, they're not
available. But really the reason why it's not included as a covered species is because the risk is,
as you say, discountable.
PRICE: Yeah, I just think I wanted to understand what was at stake on your side because from
the endangered species side there were 11 suspected nests at PTA and I think they all failed due
to cats. There's like one cat that went around killing everybody. And so, you know, you're
dealing with small numbers so low, the likelihood of killing something but you've got really
small numbers and so everyone counts and so from an endangered species perspective the
numbers matter, but yeah, I just wanted to understand from the business side and from the option
side. And I hear you that there's not much you can do about it.
BOGARDUS: Well, what I'm saying is that there's not much the Fish and Wildlife Service could
do and that based on the requirements of the law that we're allowed to do. So like it's not written
in stone for what the ESRC can discuss. I’m gonna let Kawika talk.
WINTER: What I had hoped to see in this was some sort of mitigation plan on the chance that
there's a take of the species that we’re talking about. I don't see that. I'm not quite sure I
understand the logic behind not including it. So let's hold that thought. So previously you were
talking about like rates and heights. I don't remember seeing a discussion of that in here, which I
think is relevant information. Did I miss it? Is there a place in there where you guys talk about
the flight heights or if that's the proper term?
AMANDA EHRENKRANTZ: Somewhat, I think that I started looking into this and then I kind
of got distracted by the rest of the conversation, but I think that there is part of that discussion
and under the known occurrences for the Hawaiian Petrel discussion, so it's kind of a little
muddled where we kind of talked about the Hawaiian Petrel and the data.
JAAP EIJZENGA: Then it's covered I think in more detail in the risk assessment for like the take
calculation for the Hawaiian Petrel.
WINTER: Is that in here somewhere?
AMANDA EHRENKRANTZ: So there's known occurrences in Section 3.2.4 and then Section
3.4 goes into more detail on the Band-rumped Storm Petrel and then the take calculation for
Hawaiian Petrel is 4.2.3.
WINTER: I guess maybe you think of a different way to ask the question. So on page 7 it lists
the three seabird species and says they may transit this site in route to and from their nesting
grounds during respective breeding seasons based on Day et al. 2003; these passage rates are
expected to be very low. So I'm not quite understanding the logic behind why two species are
discountable and one isn't. What's the threshold that made two count and one didn’t? What's the
science and logic behind that?
53

BOGARDUS: For the Newell’s Shearwater, Hawaiian Petrel and Band-rumped Storm Petrel? I
think the risk assessment on our end for what we did was really low on all of them.
WINTER: And what's the threshold that made two count and one didn’t?
BOGARDUS: That was the applicant’s choice because all of them we would have probably have
said were discountable.
WINTER: What does discountable mean?
DARREN LEBLANC: Highly unlikely to happen. And the calculation or when we ran it through
Evidence of Absence for the one that they are covered for came in at a low one. It was increased
to 1 because you can't kill less than one bird and then Evidence of Absence actually added two
more birds for the uncertainty, undetected stuff and so in our permit it’s for three. But technically
it’s for one and the likelihood of one is even less than 1.0.
WINTER: So why can’t we just include all three endangered seabirds under that category and
say if any one is taken we follow this mitigation plan?
JAAP EIJZENGA: Well we actually had some discussions about this early on especially because
we're talking to the Park Service about their petrel enclosure and that was going to be part of the
petrel mitigation and originally they had said, well, it will benefit the Band-rumped Storm
Petrels. And so we're like, well, that's great. We should mention that and when we continue
talking to the Fish and Wildlife Service and DOFAW about this they said well unless you can
you can show that you're creating additional Band-rumped Storm Petrels it's not going to be
sufficient for mitigation. And so we're like, well that's not going to happen based on a
conversations with the Park Service. So that's not even an option. So I like that concept but that's
been shot down.
WINTER: So what about even if you had something in here about if there would be take we
would support predator control around known breeding colonies on island or something like that.
Why wouldn't that be a super easy thing to do?
JAAP EIJZENGA: Because we don't know. The only ones that we know on the Big Island are
PTA and I mean, they're going to be on the hook for you know, protecting those themselves;
there's no way for the project to contribute to that. Right now there really aren't any options.
There's nothing I can put on paper that says specifically this is what we would do. If that existed
we'd be happy to provide a description but it just doesn't exist.
SPAIN: Because Michelle, the birds at PTA would be double because they're going to have to
mitigate for that?
BOGARDUS: They have to protect them. Yes. It's not mitigation. But they're on PTA land and
they're in an area where PTA is required to manage them and we're working with them to up
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their management. But in terms of whether that would be a mitigation site for a wind farm. No,
because it's PTA’s responsibility to manage that site.
AMANDA EHRENKRANTZ: Kawika, what if we added another sentence that works like this,
may include but is not limited to some of your ideas just so that then we can make that decision
at the time.
WINTER: I'd be more comfortable with that. Channeling Loyal five years from now none of us
might be here and it might all be new people and they could just say well no there’s nothing in
here about this. So what about just another idea, it's not that I like this because I don't believe in
it, but some of the O‘ahu projects have mitigation on Kauaʻi. So there's a precedent for that. Why
can't we say if there's a take you guys will contribute to predator control on Kaua‘i around
known populations? Is that something that's not viable somehow? Is that unreasonable?
AMANDA EHRENKRANTZ: I’d throw back that back to the agencies’ court because usually
we’re asked to mitigate on the same island.
WINTER: I don't like that, but I'm just trying to think of some way to make sure we have
coverage here.
BOGARDUS: If you really want to include language I would leave it to where they are known to
occur and then the preference would be on island. And then if it couldn't be on island at that
point it could go off island. Because I mean Alex is looking for them on whatever NAR that is
that bumps up against PTA.
SPAIN: Puʻu o Umi I thought in Kohala. So I think they could be out there, we could find them,
or we could find them relatively soon. I don't know what that looks like. So yeah the preference
is always going to be on island. But at least for a species that is such a limited known occupancy
at the burrow level I would leave it open-ended.
WINTER: Yeah to Melissa’s point you lose one, it’s a big deal for the species.
BOGARDUS: Yeah, the risk tolerance is extremely low because the species is so limited.
JACOBI: I recognize the challenges from the agencies in terms of how do you deal with things
retroactively and so forth. I do actually like this kind of a language and you know what you'd
also suggested in there too. Because if this unexpected event does happen say five years from
now, we may be a whole lot better off understanding what mitigation would be meaningful at
that point than we do now, and I'd rather not put a definite mitigation in now because we don't
really have something to grab onto with that. So if they truly are going to be able to you know,
go back and mitigate for that take as if it were part of the permit realizing they still have to go
through an amendment, it’s more up to how the agencies view that and whether there's a legal
liability to the agencies or to the permittee to deal with that.
WINTER: When you say there’s not a lot to grab on to do you mean as far as…?
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JACOBI: Management options, mitigation options for Band-rumped Storm Petrel.
WINTER: But remember there's enough for other HCPs to be considering the species. So I don't
understand.
JACOBI: But even those for Band-rumped Storm Petrels is pretty…
WINTER: But it's something. I'm just asking for something. I don't want nothing to happen.
JACOBI: I'm not suggesting that either I'm just saying we may have better options; it is the same
thing as when we were dealing with seabirds in the beginning. We didn't have really anywhere to
go and many opportunities have now come up that we've been able to work with.
BOGARDUS: The plus side with seabirds is that we know what they need. Yeah, I mean they
need predator control and they need Barn Owl control. I mean that's what band-rumps would
need and wherever they occur that is what they need. That's a recovery strategy for the species
and we know that that's like priority one and two. The third is probably habitat management.
WINTER: But right at the end of the day, we need to be looking at 195D and cumulative net
benefit and I'm not seeing cumulative net benefit for something I think is maybe low risk but if it
happens, it's a really big impact. It's beyond my comfort zone.
PRICE: So my earlier question was what's at stake for who you represent? If you were to put
something in there for it and the response was there isn't really anything that we can do for it. If
there is an option to be able to provide some mitigation to other sites where band-rumps are
managed on a different island does that change the calculation or is that still a really big thing?
WINTER: We’re just trying to ask how hard is it to actually put something in there because that's
what I'm wondering.
SMITH: Is there language that we could put in like is there something specific. From the agency
standpoint we look at his as highly unlikely. So, you know just to move this along. Is there
something we could put in that would make you comfortable? Is there some specific language?
WINTER: I don't have anything in my brain but there's some other HCPs that deal with Bandrumped Storm Petrels that have mitigation on Kauaʻi so if we imported similar language to here
then I think there'd be something where I wouldn't be so uncomfortable. I’d hope there’d be
something that has cumulative net benefits.
BOGARDUS: You’re talking about the ones on Kauaʻi.
WINTER: The O‘ahu projects that have mitigation on Kauaʻi.
BOGARDUS: For Hawaiian Petrels and Newell’s Shearwaters. Because no permitted projects
have band-rumps right now.
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WINTER: That’s a shame. So the presentation that Lindsay did she talked about benefits to three
species. So she was just talking about Band-rumped Storm Petrels?
BOGARDUS: She’s talking about the future Kauaʻi Seabird HCP, which we haven't permitted
yet. But in theory, yes, it has take of one Band-rumped Storm Petrel every third year essentially
in the framework.
WINTER: Is that language somewhat solidified?
BOGARDUS: For the whole island. For that project they are doing Barn Owl control at areas
where they are fairly certain that band-rumps occur, but they don't know where the burrows are.
WINTER: Is that something that you could put in?
AMANDA EHRENKRANTZ: Are you saying in the absence of any take or if take were to
occur?
WINTER: Is take were to occur you would initiate Barn Owl control at a known breeding site.
JAAP EIJZENGA: We can add it as long as it doesn't restrict… to Jim's point. Say if a take
happens in eight years, again, this is all very speculative. Right? We still think it's not going to
happen. But let's say in eight years we don't know what the situation is like then so if we describe
based on our best knowledge what it might look like and restrict it to that then I think we’re
unnecessarily restricting ourselves. So if we say we will add some language to say that potential
mitigation would include but not be restricted to and then some of the things that we discussed,
barn owl control, cat control on the Big Island or Kauaʻi depending on known nest sites,
something like that. Would that be good?
WINTER: Yeah, but at the end of the day I'm just trying to avoid the mistake that happened with
the early wind HCPs and bats and say we don't think this is going to happen. So we're not going
to put it in here and then so days later we have a whole different perspective. I want to learn from
our mistakes of the past and not end up in that situation again
JAAP EIJZENGA: I acknowledge that that was definitely a situation in which we had HCPs
based on best available information that resulted in an under estimate of impacts of the bats but a
very big difference between this situation and the situation with bats was that at the time the
HCPs were developed for bats, because there was a likelihood of bats being impacted by the
projects the problem was estimating the level of impacts and so the level of impacts turned out to
be higher and that's why we've had these amendments. This is very different from that. We have
a situation where operational wind farms have been operational for a really long time. They
haven't had any fatalities of Band-rumped Storm Petrels and we're considering the risk of take of
storm petrels to be discountable. So it is a very different situation. I see the parallel but I do want
to highlight that it is a very different situation to underestimate take versus considering
something discountable based on best available information, which is in my opinion fairly well
supported.
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SMITH: And we do have experience in operating turbines now and we've never taken bandrumped. And to the agency is considered highly unlikely. So the combination to me is like we
have experience it's never happened, the likelihood here is shown to be very, very low. So again,
I mean would you be comfortable if we added some language in?
WINTER: Yes, Michelle's drafting some right?
JAAP EIJZENGA: Oh, yeah. I was going to write it down and double-check them because if you
can put it to bed by saying you know, at least incorporate these management activities as options,
that would be totally great.
JACOBI: So just to clarify though right now. I just want to make sure we're all on the same page
here. I mean, it seems like there's two options, one is to include it as a covered species and
identify mitigation right now, which is sort of that one extreme that's enough, which is not what
you would do.
JAAP EIJZENGA: No, it's a hard no.
JACOBI: The other option is to have the kind of language you have in here, but more specific in
terms of if this does occur here are the kinds of things that should be considered for mitigation.
Being a the little bit more specific. I just want to make sure you're there as opposed to the first
option.
WINTER: Well, I guess I wasn't expecting you to say that that's a hard no. Help me to
understand why that's a hard no?
JAAP EIJZENGA: So the reason I'm saying it's a no is because if we still really think that it’s
discountable and the applicant has decided that it was but mainly when it comes to how we've
been setting up these HCPs and what the agencies have been requiring for mitigation. We could
not develop a mitigation plan that would be acceptable to either Fish and Wildlife Service or
DOFAW. Of course, you know, we're having a discussion now which may make that a little bit
different but I don't think that we'd be able to come up with a mitigation program just because
they're not there.
BOGARDUS: Well, I think we could but I also think that it would take a year and you guys
would have to go back out for public comment again because it would be adding another species
to your permit. So in terms of our license anyway.
WINTER: So it’d have to go back to public review because it wasn’t listed before and that’d be a
change significant enough to require public comment?
BOGARDUS: It’d take about a year. We’d need a fully developed mitigation plan with
commitments and the success criteria associated with that.
JAAP EIJZENGA: Yeah, and it’s going to take a longer than a year.
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AMANDA EHRENKRANTZ: And we’re five years in.
SPAIN: Am I correct in thinking that if there’s any take in bats going on right now that those
aren’t being counted right? Correct? Because we have no license.
BOGARDUS: They have the federal permit now. So I would counter I think it could be done but
I also think that that is not a one meeting, pull it together kind of thing, that is a year process.
JAAP EIJZENGA: We have been talking about this and the Band-rumped Storm Petrel has been
mentioned as a species specifically not as a covered species in the HCP for a solid five years.
PRICE: Given the low likelihood, which it sounds like the data are there to show there's a little
likelihood—it is a high risk but a low likelihood—and as long as there's good language so that
we know it's not going to take five years, you know a really long extended time to get the
mitigation in place following it because we've already put some thought into it. We already have
this language in it and so it could quickly switch around and it will cover retroactively the thing,
that's a different situation. That's better than it was the last time you guys met.
WINTER: So Michelle's drafted some language. Why don’t you read. I'm feeling better about it
with that language in the report.
LINDA CHOW: That may be more appropriate when we get to item 15, when we get to the
approval of it as opposed to item 14 when we’re just reviewing the status.
BOGARDUS: Can we wordsmith the language just to make sure people are comfortable with it
enough that when we get item 15 we can approve it without wordsmithing it there?
AMANDA EHRENKRANTZ: Will we have input on item 15?
LINDA CHOW: You have approval to input on any item in the agenda.
WINTER: Just one more comment on this. The applicants are supposed to be using best
available science. Just want to point out that one of the committee members has published a
paper on this Band-rumped Storm Petrel that is not included in here and it should be in light of
technology and making decisions on best available science.
AMANDA EHRENKRANTZ: The nest site selection paper?
PRICE: I can send that to you.
WINTER: It’s the “Nesting Ecology and the Hawaiian Population of the Endangered Seabird the
Band-rumped storm petrel” 2019, Wilson Journal of Ornithology.
SMITH: We can probably add that, okay. We’ll add that in the next one. We’re going to lose
quorum if we don’t get this done by 2:45. I guess in the next item we’ll add in that language.
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We’ll add in the request to add in the paper and the revised language that will cover some of the
concerns. Okay, next.
JACOBI: The question was on the mitigation site monitoring. That was one of the changes that
we've requested.
JAAP EIJZENGA: So we had a discussion about that. But the ask was specifically for adding
monitors to the project site.
AMANDA EHRENKRANTZ: It had gone around and having clarified a number of times and I
recall specifically asking for what the purpose was what we're trying to accomplish with the
monitoring and received clarification on that from Loyal.
JACOBI: That didn't come to the committee though.
JAAP EIJZENGA: Yes, that was at the meeting. I asked exactly what is the purpose so that we
have a better understanding of what the committee is asking us to include in the amendment or in
the revision. And yeah, as Amanda mentioned it was clarified several times because there was a
lot of discussion about the monitoring that we were talking about monitoring at the project site.
AMANDA EHRENKRANTZ: Yeah, we definitely went in many circles.
DARREN LEBLANC: I can read you the three things that were required. They were to add a
statement that if a Band-rumped Storm Petrel was taken the HCP would be amended to add
band-rumps to the HCP and mitigate for the take. They were required to amend to make bat and
bird search areas the same, and include site specific monitoring at the wind facility.
SMITH: So it sounds like they’ve added a statement regarding band-rumps. They did amend to
make bat and bird the same, and they did add monitoring.
AMANDA EHRENKRANTZ: And then just one last item, just to bring to your attention that the
dispute resolution section was removed from the state HCP although it remains in the federal
HCP.
WINTER: Okay, what's the reason for that?
AMANDA EHRENKRANTZ: Staff request.
LAUREN TAYLOR: Yeah, there was a clause in the HCP that outlined a process for the
agencies to disagree with the applicant about aspects of the HCP. Because it’s a regulatory
document there are processes already in place for working with the agencies. They can bring
stuff to the Board. There’s a process already in place in the regulations, it doesn’t need the
clause.
SMITH: Okay, I would like to move to public comments here from the public. I do need to say
that there was a written notice regarding the citizen suit under the Endangered Species Act that
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came in; we will take that into consideration. Anybody have any comments on that? Nobody's
here to testify on that.
LAUREN TAYLOR: I've got to just read it out loud because that was the request. I’ll read the
email, so it’s to the ESRC yesterday.
BOGARDUS: You should recognize the name but it’s the woman who participated in the public
meeting in Naʻalehu.
LAUREN TAYLOR: “To the ESRC, there are many statutory requirements that have been not
been met by the December 2019 Pakini Nui windmill draft HCP. For example, the current HCP
does not have a funded research or even funded bat/ insect on-site monitoring (except for
50,000?) component. The H.T. Harvey Maui study says bats fly over the forest for the edges of
gulches (January 2019 ESRC minutes). So even the current pilot plot with heavy shade may
actually drive bats away. The 1200 acres may help all the endangered species except bats, but
without any research, we will never know. This is a golden opportunity to develop a schoolbased community bat monitoring system to work with a real bat researchers and utilize both
National Parks and USGS federal assistance to educate our children and our families. Otherwise,
I will continue to finish up my notice of a lawsuit filed tomorrow when the ESRC votes to
approve recommendation of the current Pakini Nui wind mill HCP. Sincerely Sandra
Demoruelle.” And then attached is her draft of a 60-day notice to follow under the ESA.
SMITH: We’re all listed as defendants.
LAUREN TAYLOR: I'm not going to read out the entire draft 60-day notice of citizen suit, but I
will attach it to the documents that were presented at this meeting’s minutes under the public
testimony since everyone's been provided a copy here.
AMANDA EHRENKRANTZ: Can we get this electronically?
LAUREN TAYLOR: Yeah, I have the email and I can forward it.
BOGARDUS: I have it open. Do you want me to send it?
WINTER: I’m not sure I understand what this is saying. Can any of my Big Island colleagues
help to understand the point is that we need to consider?
SMITH: We just consider it as public comment to us.
WINTER: I’m wondering if there’s anything substantive that we need to consider.
SMITH: No, we'll take it into consideration when the suit’s actually filed, but I mean we can't
just be paralyzed because people threaten to sue us. We’ve just got to move forward and if
somebody sues us then we'll deal with it at that time. Okay, so that's the extent of public
comment.
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LINDA CHOW: I’ll put another layer on that. Their decision is not actionable. Their decision is
only a recommendation to the Board. It’s only when the Board votes on it that it becomes
actionable in any way.
SMITH: Okay, I'd like to move on to item 15. There’ll be chance for discussion on the vote. It
seems like we've gone through the three points brought up earlier and how they were addressed
by the applicant. Is there anything else on item 14 that I'm missing? Good.
JACOBI: Yeah, I’d just like to express I do have serious concerns about the adequacy of the
mitigation site monitoring and I feel that the best tools that are available right now are not being
employed for that. So I do have concerns about that. I just want to have the record reflect that
okay.
BOGARDUS: Speaking to the lack of use of thermal?
JACOBI: And sample size. There's various things that we talked about in our previous meeting.
SMITH: Okay, so we had some recommendations for language regarding the Band-rumped
Storm Petrel issue to be added.
BOGARDUS: So to your discussion of Band-rumped Storm Petrels and the changed
circumstances paragraph, include a statement that says develop a mitigation plan that would
include predator control and/or Barn Owl control at known breeding locations and associated
monitoring to ensure the efficacy and species benefits of such mitigation.
SMITH: Can you can pass that on to Lauren?
AMANDA EHRENKRANTZ: Do you want to limit it to known breeding locations? What if
there's habitat without known breeding?
BOGARDUS: So we know that there are areas with breeding locations, that would always be the
priority. So that doesn't constrain us in any way.
JAAP EIJZENGA: So in this case it would be develop and implement mitigation.
PRICE: I'm sorry, again, just because I wasn't here last time. The three changes that were
requested in the last meeting was to increase the monitoring, the number of detectors, and add
thermal.
SMITH: Wait let’s have Darren read it.
DARREN LEBLANC: 1. Add statement that if a Band-rumped Storm Petrel is taken the HCP
would be amended to add band-rumps to the HCP and mitigate for the take. 2. Amend to make
bat and bird search areas the same. 3. Include site specific monitoring at the wind farm.
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JACOBI: Those three did not include the mitigation site monitoring which we also discussed but
it didn't get recorded as being one of the three things. I was assuming that was incorporated in
there so I’ll address that.
BOGARDUS: So Jim, to me that’s a bigger discussion. I don’t think that’s the end of the
discussion. This is the beginning of us discussing that on how we want to provide consistent
guidance to all applicants about incorporation.
JACOBI: Yes, and that is being incorporated into the revised draft.
WINTER: So I have a question about the proposed language. So if this happens in the future at
the point where none of us are here and people are just going off what the document says. Could
they just buy ten Good Natures and call it a day?
BOGARDUS: No because they would have to submit a mitigation plan associated with their
major amendment and they would have to meet the success criteria. They would have to show
how their mitigation is going to offset the impact of their taking whatever that may be.
AMANDA EHRENKRANTZ: And working with the agency requirements.
BOGARDUS: It would have to meet the bar that we've just done for everything else that we
permit.
SMITH: Document the plan to mitigate for the observed take as well as any future predicted take
based on that one incidence.
WINTER: Okay, and then so can I address Jim's point that you brought up a while ago? I’d like
to hear the applicant’s response again about what you said previously, but why wouldn't you use
the thermal monitoring as well? Because that's the sharpest tool we have.
AMANDA EHRENKRANTZ: I guess there's no really clear answer to that. There was a number
of internal discussions about the protocol and getting the best information out of what they could
possibly fund. So, I think that there are lots of tools in our tool belt. We were feeling that this
would be, first of all the most comparable to what we've already done, and second of all most
relatable to risk in measuring activity in the rotor swept area. We had the most relatable to actual
risk.
PRICE: I'm sorry. Can you tell me what you mean by that? What do you mean relatable to actual
risk?
AMANDA EHRENKRANTZ: If the bats are actually flying in the rotor shaft area.
PRICE: But the acoustic only picks up if they call and a lot of times they fly and don't call. So I
don't understand how. I'm sorry. I'm just trying to understand how is the acoustic better than the
thermal? Because the thermal will detect it whether it calls or not.
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AMANDA EHRENKRANTZ: Right, and I think there's potential to do a combination of the
two. This is just kind of how we landed in our internal discussion.
SMITH: You're just trying to provide an index of activity, right? That's we're looking for. In
other words one of Lauren’s comments. Like one time she said one of the projects had changed
some adaptive management and their numbers went to zero and she goes well, does that just
mean they killed them all? So you know, it was kind of an offhand comment, but it goes to what
we're trying to show here is that no, we didn't just kill them all that, you know, we still have the
same little activity or what not or if the activity does go to zero then you know, we got a problem
here, we used to have X number amount of activity and now it's gone to zero. So we're trying to
provide an index that shows that if there's other changes say in the take and then you can go back
and compare that against an index of activity. So that's what we're trying to so, I think my
inclination is to say is that adequate to provide an index of activity or is it inadequate to provide
an index of activity?
PRICE: I think my concern is it’s close to zero seven months out of the year and then you get
these spikes a couple months of the year. The thermal doesn't necessarily show the same thing,
right? So during those times of year that they're not calling they're still around in places, right?
So zero doesn't necessarily mean zero, so you could actually under report and show their tanking
when they're not, they're still there. They're not calling. I don't know. The problem with acoustic
is zero doesn't mean zero right.
JACOBI: You have a similar problem with the thermal too because you got a narrow scope with
any sampling method.
SMITH: Is extremely variable and we have extremely low numbers. It's really hard to do
statistics.
PRICE: Which is why a combination of the two is nice because then you know, you saw them
and you heard them.
JACOBI: I will note here that they do include should new technology for monitoring activity
levels become commercially available through the monitoring period and so on and so on they
may deploy this you know, so that's in there. Our recommendation is that you know, it is already
available and this would be appropriate to deploy it. That’s what our recommendation has been
pretty consistently.
PRICE: And as a point of process again, so I understand because I'm early in this learning curve.
If we've made a recommendation based off of best practice and my understanding is the only one
regularly incorporating this up till now has been USGS with Marcos's work and stuff, but we’re
moving towards saying this is kind of a standard. In the case where an HCP comes back and
says, yeah due to financial reasons we don't think that we can do that is that adequate reason not
to do stuff?
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BOGARDUS: It depends on if it's tied to their ability to meet their insurance criteria. So if they
don't include it, does it still meet the requirements under 195D and the Fish and Wildlife
Service’s issuance criteria? If it does then we still issue the license or the permit.
PRICE: I mean to her earlier comment, the whole point of monitoring is you can answer that
question. If you're not monitoring adequately then you can't answer the question of whether
they've met net benefit, right?
BOGARDUS: And if it does not meet 195D.
PRICE: It doesn’t allow you to show whether or not you met it.
BOGARDUS: Same, right, then we could potentially not issue the permit or license based on
that.
PRICE: Again, I think from the precedent standpoint. I'm just asking if they come back and
essentially what I'm hearing is the reason we're not doing this is basically a financial reason.
AMANDA EHRENKRANTZ: That's part of it. It's one of the considerations.
PRICE: It's not necessarily because it's not best practice. It's more of a cost issue.
SMITH: I think if we have specific things we want to see we should request that and we did and
we asked that they include monitoring and they did. So part of my thing is I just don’t want to
keep going back and forth on these things forever and you know, they did what we asked them to
do in the last meeting and so we were not specific about that. Maybe we could put a statement in
about you know, if this monitoring doesn't prove to be adequate that we could add additional
monitoring going forward, but I think we need to be specific. We can't just keep telling people,
you know, go back and bring us something and then not.
PRICE: It sounds like there's disagreement though from Jim and Kawika as far as the
understanding of what was requested last time and then it wasn't necessarily reflected in the notetaking as far as what was actually requested of them. And so now we're in the situation where
part of the committee thought it was requested and part of the committee didn't think it was.
SMITH: No, it wasn’t requested; it was discussed but not requested.
JACOBI: But I think there's two parts. There is you know, until I saw the email saying here are
the three points. I didn't realize that the mitigation site monitoring was not included. I was
making the assumption from the discussion that we had, and Loyal was a part of that, is even on
the on-site mitigation there was a combination of acoustic and thermal, we're pretty clear on that.
So when we were requesting monitoring to be part of that assuming that both those tools are
going to be employed. So that's my assumption of what it was. And so I think it was specifically
as far as that component, the mitigation site monitoring do not get captured in that statement so
that's true. So I think that's what we're left with. So I've got at least one pathway in terms of how
we can get to that.
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PRICE: So what's our way forward to avoid back and forth back and forth?
SMITH: Be specific and stick to what you recommended.
SPAIN: It would be helpful to get the meeting minutes. It would be helpful for us to get any
minutes.
SMITH: Well regardless of that moving forward is helpful for us. I mean how are we now? Are
we okay with moving forward with it as is? Or are we not? We can talk about it forever. I'm just
curious is this a deal killer or is this like no we can live with this moving forward or is there
something which we can put in.
SPAIN: Can I can I clarify something? So the federal government has issued a federal HCP for
this project? Is it my understanding that the typical ideal process is that the federal and state
process move together at the same time and ideally we have a document that equals both? In this
scenario, we’ve strayed off of that and you're demanding more out of the state process than of the
federal process.
PRICE: Because 195D requires net benefit. Yeah. So there's reason for it.
JAAP EIJZENGA: Well when we do these joint HCPs, we always take both statutes into
consideration and design the document to meet the standards of both statutes.
BOGARDUS: So there's oftentimes more things in the document to meet this, 195D, than from
the federal side. But what you were getting at was the timing and yes, our goal is always to get to
the point where they start off on the same timetable so that there's not a disconnect between the
timing of the license and the timing of the permit. So the applicant has regulatory certainty and
it's not reporting on different years for the permit versus the license.
SPAIN: And the other thing that as I understand it, this is when Scott was here, was kind of this
constant shift of the white paper never quite landing on a new version of the white paper and so
applicants were going off of the old white paper.
JAAP EIJZENGA: And over time the discussion changes too and so you're continuously
tinkering with different parts, just like we're having a discussion about one thing. We think it's
been solved but there’s always something else that seems better and bigger but you know, that’s
how the process continues to creep on.
JACOBI: Yeah, I think what we've tried to do because recognizing a lot of unknowns and
confusion and new information coming in with bats particularly, which is why we put together
the guidance paper in the first place, but we recognize right from the start that each edition of the
guidance is a snapshot of what was considered up to that point there but in the interval in
between there, there's new thinking that comes on and so this is meant to be a guidance and so
it's a combination of that document but that's not the rule of law. It's a guidance is what it is. And
what's more important particularly on a project-by-project basis is those kinds of discussions that
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are in between those times there. And like I said, the new draft does reflect a lot of the changes
that include things such as combination tools for monitoring and so forth. But this is not new, it’s
something we've discussed over several meetings on this project and so those discussions are
most important.
DARREN LEBLANC: As a common observer and occasional participant, to speak to Jaap’s
point there is oftentimes issues brought up that were ignored in the comments, that were
originally provided to the applicants through the original discussions that come up three
meetings later that kind of catch the applicants by surprise and they go, wait a minute, we
thought this was solved. That tends to delay the entire process because then they have to go back
and start looking at things that they thought were done and that there was a couple of things that
have come up since we issued our permit that were brand new issues that could have been one
two years ago when this originally came in the door. That isn't a service to the applicants.
BOGARDUS: Or to the species.
JIM JACOBI: Likewise there's been issues and this has been a frustration that at least, you know,
I as a member of the committee have felt. I'm not talking about your project. This is in a broader
statement. Is that there are discussions and expectations that come from the committee to the
applicants and then those changes are essentially ignored and other things come in and so we had
that same thing going on both directions. And so, you know, the more we can clarify, the more
we can document, in terms of what is needed at each step is really critical. So I think that's a very
important piece there and I think we're getting closer to that. I mean it is a challenge and I'm not
faulting, you know, staff or anything like that but having you know, more timely turnaround on
minutes would be very useful but I realize that that's been very difficult because of the staff
loading. I'm not faulting by any means but I think that's where we want to get to so that we can
actually have a clear pathway in terms of where we're going on both sides of the table.
BOGARDUS: Can I offer a suggestion of perspective which is to say is I think the nature of the
beast with bats is that we have had so many unknowns, but we've also learned so much and we
as a committee have tried to keep up with the information that is coming in so that we can make
the best decisions that we can in the time that we've got. But it's simply not feasible for us to
provide consistent clear guidance to everyone when the information continually is changing and
we want it to change. We want it to change two address unknowns. I think what I'm struggling
with is that what we know now is very different than where we were a year ago. That's a good
thing. But within the last year we have permitted four projects. For all four of those other
projects we felt like not having thermal included in their monitoring was still sufficient. I'm
struggling with this one that we would make the official change that is no longer sufficient to
meet that bar. My recommendation is that this is the last of the echelon of projects that are in
development right now. I would like to see this move forward with the monitoring that we've
got. I would like for us to invest in spending time and energy on developing clear consistent
guidance to all future applicants about what mitigation monitoring and on-site monitoring looks
like. Why that is important and how it would be factored into adaptive management with clear
adaptive management triggers in that guidance document. That way every other project that
comes through the door has the same guidance it's moving for it. I expect for us to have issues
with the upcoming version of the guidance document too because I expect for us to have new
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information about bats in the next five years that continues to up our information on the needs of
species and life history requirements in the monitoring techniques and mitigation techniques. But
at least we start with a clean slate of this is what we're recommending to applicants to include.
And this is why we think it is absolutely necessary for them to include it in order for them to
meet the Fish and Wildlife Service permit issuance requirements and the 195D bar for lack of a
better word. How do people feel about that?
JACOBI: I think is a good summary in terms of where we are and where to go. With regard to
this project. I still am uncomfortable in terms of the monitoring scheme. I have said that and then
we said that last several meetings. From our standpoint with USGS with the expertise that we've
tried to provide and so forth. I mean our intention is to abstain from this vote. We want to see it
move forward. But you know, I just want to make sure there's an understanding that we are not
comfortable with the monitoring and the way that we will continue to evaluate, this is similar for
the on-site and the mitigation site, is the null hypothesis is that bat activity will not change in
restoration or over time for the other site there and making sure that we have adequate
monitoring to be able to address that properly and so at our next annual review assuming that this
does proceed we are going to be very seriously trying to examine whether the amount of training
is adequate to be able to address that properly.
BOGARDUS: Agreed.
JACOBI: Okay and anticipating to proceeding on this with the USGS vote.
BOAGARDUS: If it's not adequate to answer the questions that are coming up and we have
more solidified recommendations about monitoring of mitigation sites and on-site locations at
that time, then we can formally provide them to applicants and say hey you're not meeting the
bar. We can't answer the questions that need to be answered.
JACOBI: Yes, and to that end in terms of the you know, the workshop. Monitoring is a topic that
is really essential to be covered properly in the workshop. We're not going to come up with all
the answers there. But one of the things I'm hoping that will come out of that will be a
consolidated desire to develop a clear protocol framework in terms of monitoring both on-site
and mitigation site that will describe design, tools, analysis and interpretation methodologies. I
think that's going to be useful for everybody because it's going to give a lot more consistency.
How that gets developed is something that we need to work out in the workshop.
PRICE: To be clear. This doesn't affect take and this doesn't affect mitigation; what this affects is
the ability to evaluate whether the mitigation is adequate for the take, right?
JACOBI: Yeah, and also the on-site issues that come up in terms of triggers.
SMITH: This is specific to on-site.
JACOBI: But they're slightly different questions on site versus mitigation site.
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ITEM 15.

ESRC vote to recommend to the Department and Board of Land and
Natural Resources to approve, amend, or reject the Pakini Nui Wind Farm
Draft HCP

SMITH: Okay, are we good to have a motion?
SPAIN: I would do a motion to approve this HCP with the addition of the language that was
developed in item 14 and recognizing the changes that were made on the three items that were
brought up in the last meeting. Future issues will be addressed at the yearly updates through
adaptive management which allows for updates if needed.
SMITH: Do you have a second, any discussion? Okay all in favor?
IN FAVOR: SPAIN, BOGARDUS, SMITH, PRICE.
ABSTAIN: WINTER, JACOBI.
SMITH: Okay four in favor, two abstain. The motion carries. Okay. Thank you.
ITEM 16.

Adjournment
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Cc:
Subject:
Date:
Attachments:

Pakini Nui Wind Mill Draft HCP
Wednesday, January 15, 2020 12:18:57 PM
HHB_NOTICE OF CITIZEN SUIT UNDER THE ENDANGERED SPECIES ACT_1_14_2020.docx

To ESRC:
When considering approval of a Habitat Conservation Plan ("HCP"), there are many
statutory requirements that have not been met by the Dec. 2019 Pakini Nui Wind Mill
Draft HCP.
For example, the current HCP does not have a funded research or even funded
bat/insect onsite monitoring (except for $50,000?) component. The HT Harvey Maui
study says bats fly over the forest for the edges or gulches (Jan 2019 ESRC minutes)
so even the current pilot plot with heavy shade may actually drive bats away! The
1200 acres may help all the ES EXCEPT bats - but without ANY research, we will
never know.
This is a golden opportunity to develop a school-based community bat monitoring
system to work with the "real" bat researchers and utilize both NP and USGS federal
assistance to educate our children and their families.
Otherwise, I will continue to finish up my Notice of a lawsuit and file it tomorrow when
the ESRC votes to approve recommendation of the current Pakini Nui Wind Mill HCP.
Sincerely, Sandra Demoruelle

FIRST DRAFT
SIXTY-DAY NOTICE OF CITIZEN SUIT UNDER THE ENDANGERED
SPECIES ACT, 16 U.S.C. 1540 (g)(1)(A) and (2)(A)(i)
FOR THE DRAFT STATE HABITAT CONSERVATION PLAN FOR
PAKINI NUI WIND FARM
Date of Notice: January __, 2020
Date of Filing Complaint: March __, 2020

PLAINTIFF GIVING NOTICE:
Sandra Demoruelle
Physical address:

Mailing address: PO Box 588, Naalehu HI 96772-0588
Telephone:
Email:

DEFENDENTS GIVEN NOTICE:
Tawhiri Power LLC
1291 E. Hillsdale Blvd., Suite 213
Foster City, CA 94404
Attn: Steven Pace
Telephone:

Sierra McDaniel, Botanist
Kahuku Unit, Hawaii Volcanoes National Park
P.O. Box 52
Hawaii Volcanoes National Park, HI 96718
Telephone:
Page 1 of 8

Cindy Orlando, Superintendent
Hawaii Volcanoes National Park
P.O. Box 52
Hawaii Volcanoes National Park, HI 96718

Michelle Bogardus
Pacific Islands Fish and Wildlife Service
U.S. Fish and Wildlife Service
300 Ala Moana Blvd. 3-122
Honolulu, HI 96850
Telephone:

David Smith, Administrator
State of Hawaii Department of Land and Natural Resources
Division of Forestry and Wildlife
1151 Punchbowl St., Room 325
Honolulu, HI 96813
Telephone:

Suzanne D. Case, Chairperson
Board of Land and Natural Resources
State of Hawaii Department of Land and Natural Resources
1151 Punchbowl St.
Honolulu, HI 96813
Telephone:
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NOTICE
Location: District of Ka’u, County of Hawaii, State of Hawaii, U.S.A.
Date of commencement: January 16, 2020 ESRC Recommendation for
Approval of December 17, 2019 Habit Conservation Plan for Pakini Nui Wind
Farm

Parties:
Defendant
Defendant Tawhiri Power LLC proposed HCP fails to conform with federal and
state statutory Hawaiian hoary bat mitigation requirements as defined herein.
Defendants who are government officers also failed to perform their duty under the
Endangered Species Act of 1973 and “knowingly” caused “take” of a resident
listed endangered species through destruction of Hawaiian hoary bat foraging,
breeding and pupping habitat.

Plaintiff
Plaintiff SANDRA L. DEMORUELLE, natural-born citizen of the United States of
America, is and, at all times relevant, was a resident of the County and State of
Hawaii.
Plaintiff, a resident of the District of Ka’u since 1980, has used Kahuku Unit of the
Hawaii Volcanoes National Park for religious, recreational and vocational activities
and will continue use it for the purpose of seeing and otherwise enjoying the
presence of the resident endangered species within their native habitat in the future.
Plaintiff and her spouse, Joseph L. Demoruelle live at 94-1523 Kaalualu Road in
Waiohinu, approximately 10 aerial miles from the site of the Pakini Nui Wind Mill
Project and 11 miles Kahuku Unit of the Hawaii Volcanoes National Park, which
is the area of the listed endangered species habitat affected by the ESA habitat
mitigation activities of the Defendants, which was allowed acceptance of the
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Habitat Conservation Plan (“HCP”) an by the issuance of the Incidental Take
Permit/License (federal “ITP” and state “ITL”).
.
Living in close proximity to the habitat mitigation activities, Plaintiff is a
stakeholder who frequently uses the affected area and is a person “for whom the
aesthetic and recreational values of the area will be lessened” by the harmful
effects to the bat foraging and breeding habitat.
Plaintiff and her spouse have often used Hawaii Volcanoes National Park Kahuku
Unit as it is one of two non-beach recreational areas within 40 miles of her home.
Plaintiff and her spouse have engaged in recreational activities Hawaii Volcanoes
National Park Kahuku Unit, including family picnics and birthday parties and will
continue this recreational use in the future.
Plaintiff intentionally chooses recreational activities including nature walks at
Hawaii Volcanoes National Park Kahuku Unit because it is said on the HVNP
website to be the habitat of Hawaiian hoary bats so sightings are possible in this
area.
But persons interested in Hawaiian hoary bats do not necessarily go out of the
house on walks or drives purposely “looking for bats” because even experts cannot
predict a given time and place with a higher level of bat activity because foraging
is based on wherever insect “blooms” show up. As H.T. Harvey bat research
principal investigator David Johnston said: “If you were to go at a time of year
where you think there would be a lot of bat activity, it could be that a termite or
beetle [they like to eat] chose not to go there.” ( Environment Hawaii, Maui Study
Finds Bat Core Ranges Are Larger Than Previously Thought, Vol. 30, No. 2,
August 2019, p. 5).
In this case, sighting bats is like finding a “lucky penny” that you eagerly pick up,
if as superstitious as Plaintiff. But Plaintiff doesn’t leave her house on a “penny
watching” expedition, as she can do for predictable species like whales or
butterflies. Instead, Plaintiff and her spouse and family feel the joy of seeing the
species incidentally to religious, recreational and social activities as well as nature
walks at HVNP.
Choosing to live in the midst of the Ka’u endangered species ecosystem enhances
the chances of seeing the bats when the Plaintiff walks or has a picnic at Hawaii
Volcanoes National Park Kahuku Unit, but like finding a penny, seeing bats and
hawks is miraculous and makes her feel “lucky.” Like any zen activity, one finds
that for which one is not searching.
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The Defendants’ Pakini Nui Wind Mills have killed bats which directly impact
Plaintiff’s ability to see endangered species in their natural and the habitat
mitigation in the HCP cannot assure that it will not actually harm the foraging and
breeding ecosystem for the area.
Plaintiff has professional, academic, aesthetic, cultural and recreational interests in
the conservation of resident imperiled species, including the Hawaiian hoary bat, on
Hawaii Island, and, especially, those resident to the Hawaii Volcanoes National
Park Kahuku Unit which is nearby her family residence within the District of Ka’u.
Plaintiff has doctoral training from Northern Arizona University and professional
expertise in environmental policy and public administration and so has a special
concern for effective implementation and enforcement of the ESA statutes and
regulations.
Plaintiff is a Registered Nurse who, as a health professional, has a special concern
with the health and welfare of the individual members of the listed species, and is
similarly interested in the health of the endangered species’ habitat as part of the
ecosystem that impacts human health.
The Plaintiff’s interests in the Hawaiian hoary bats and their habitats is necessarily
dependent upon the persistence of healthy and sustainable populations of, and
ultimately Plaintiff desires the recovery of, the bats in the wild, within Ka’u-area
habitat where populations have already been identified such as affected by wind
mill kills.
Over the forty years of her residence in Ka’u, Plaintiff has observed a decline in the
numbers of the affected bats and the species will continue to decline and may even
go extinct without the requested research into habitat and other mitigation measures
that will actually help increase the Ka’u bat population.
Plaintiff realizes this is not a complete action to save bats in Ka’u, but it is an
important first step to further action.
The injuries complained of herein are actual, concrete injuries that are presently
suffered by the Plaintiff and are directly caused by the Defendants’ acts and
omissions, and will continue to occur unless the Court grants relief. The relief
sought herein would redress the Plaintiff’s injuries and Plaintiff has no adequate
remedy at law.

Basis for Jurisdiction and Venue:
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As this action arises under 16 U.S.C. 1540(c) and (g)(1)(C) (action arising under
ESA citizen suit provision), the district courts shall have jurisdiction to enforce any
such Endangered Species Act provision or regulation, or to order the Secretary to
perform such act or duty, as the case may be.
This Court also has jurisdiction over this action pursuant to 5 U.S.C. 702 (review of
agency action under the Administrative Procedure Act (“APA”)), and 28 U.S.C.
1331 (federal question jurisdiction).
The Court may grant the relief requested under the ESA, 16 U.S.C. 1540(g), the
APA, 5 U.S.C. 701-706, and 28 U.S.C. 2201, 2202 (declaratory and injunctive
relief).
Plaintiff is prepared to file its Complaint because of the need to cease HHB habitat
destruction and stop harming the resident endangered species habitat which impairs
Plaintiff’s aesthetic, spiritual, recreational and healing benefits from observing
Hawaiian hoary bats and hawks in their native habitat within the Kahuku Unit of
the Hawaii Volcanoes National Park.
Venue in this case is proper in the United States District Court, District of Hawaii
pursuant to 16 U.S.C. 1540(g)(3)(A) and 28 U.S.C. 1391(e)(1)(B) because Plaintiff
resides in the State and County of Hawaii and a substantial part of the events and
omissions giving rise to this claim occurred in the State of Hawaii.

Argument:

1) The use of $1,463,728.00 allotted for HHB mitigation to simply
provide 1,200 acres (of the 330,000 acres of the Hawaii Volcanoes
National Park Land) of “habitat restoration” may not be the best use
of resources. Obviously, when viewing maps of the area, 1,200 acres
amidst a million forested acres is truly a drop in the bucket. As well,
just because that 1,200 acres is not presently good HHB habitat, does
not mean that by natural progression over 20 years projected as
needed for this instant proposed mitigation project, the HVNP
property would not naturally become good bat habitat without any
intervention.
The nearby Manuka Natural Area Reserve (see Manuka NAR map,
attached) is known for its bat habitat and HHB sightings. It begs the
question, if they (pay to) plant the trees, will the bats come? There is
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absolutely no guarantee that if you change 1,200 acres that a single
bat will roost there – or that any bat will otherwise benefit from a
heavy canopy forest of all-native species.
2) Do bats really like a solid forest canopy as shown in the 8 year after
planting picture in the HCP/EIS Page 50, Figure 6.3? According to
scientific evidence – no. Nor do HHB care if the forest has invasive
species.
3) Moving into scientifically unsupported habitat mitigation without
any knowledge of baseline HHB populations in Ka’u is placing the
cart before the horse. Just monitoring that particular small site being
planted will not contribute to the body of knowledge being
developed with other wind farm funded Hawaiian hoary bat
mitigation-supported research (by researchers with USGS and UHHilo Hawaii Cooperative Studies Unit).
4) The Pakini Nui HCP should have tiered mitigation wherein there are
5 years of monitoring the entire Ka’u area to develop the HHB
baseline population assessment and the current availability of
suitable critical habitat in the area before moving ahead to the HVNP
project.
5) Pakini Nui has had 12 years (May 2007 to May 2019) of penalty-free
unpermitted incidental take while other wind farms have been in
active ITP/ITL compliance, so it would be just for the Pakini Nui
HCP to provide the additional expense of $1,750,000 for 5 years of
Ka’u HHB Population and Habitat monitoring as a Tier 1 mitigation
measure in order to provide the scientific information that would
support the commitment of $1,463,728.00 to the Tier 2 - HVNP
habitat restoration project.
6) The design and coordination of the monitoring and research projects
should include community participation to increase species
awareness and provide actual sight count. As well, the Ka’u CDP
supports community-outreach to apply for additional research
funding. The Naalehu Elementary School IT students could provide
a “bat-count” awareness and bat sighting web-site. The FWS can
facilitate this community-based support with meetings to coordinate
activities with the Hawaiian hoary bat mitigation-supported
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professional research teams, government agencies, the wind farm
business and other stakeholders.
7) In addition to the Pakini Nui mitigation budget, the County of
Hawaii DEM is facing penalties for failure to consider incidental
take for their Ocean View Transfer Station and Recycling Center
(OVTSRC) construction and operation. I recommend that the
COHDEM MOU settlement include a 5 year District of Ka’u HCP
for all Ka’u transfer stations and sewage plant projects to include
$1.3 milllion per year for the research priorities affecting on-going
DEM capital improvement facility operations which are bat food
availability and the species limiting factors of predators, pesticide
and disease.
8) By working with the local schools the implement a pilot
“Community Bat Monitoring Research Program,” the Pakini Nui
Wind Farm mitigation measure of monitoring and research of the
Ka’u HHB Population and Habitat Suitabilty can offer a golden
opportunity to work with the Ka’u community to expand awareness
of this endangered bat species and to obtain their cooperation in
raising additional matching funding to expand the conservation
activities.

I declare under penalty of perjury that the forgoing is true and correct.
Dated: January __, 2020, at Naalehu, Hawaii

SANDRA DEMORUELLE
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Kilakila 'O Haleakala v. Board of Land and Natural Resources, 134 Hawai'i 132 (2014)
337 P.3d 53

2010 Conservation District Use Application (CDUA) to
build the Advanced Technology Solar Telescope (Solar
Telescope) at the summit of Haleakalā on the island of
Maui. On May 24, 2010, Appellant–Appellant Kilakila ‘O

134 Hawai'i 132
Unpublished Disposition
Unpublished disposition. See
HI R RAP Rule 35 before citing.
Intermediate Court of Appeals of Hawai‘i.
KILAKILA ‘O HALEAKALĀ, Appellant–Appellant,
v.
BOARD OF LAND AND NATURAL
RESOURCES; Department of Land and
Natural Resources; William Aila, Jr., in
his official capacity as Chairperson of the
Board of Land and Natural Resources; and
University of Hawai‘i, Appellees–Appellees.
No. CAAP–13–0003065.
|
Oct. 17, 2014.
Appeal from the Circuit Court of the First Circuit (Civil No.
12–1–3070).
Attorneys and Law Firms
David Kimo Frankel Sharla Ann Manley (Native Hawaiian
Legal Corporation), on the briefs, for Appellant–Appellant
Kilakila ‘O Haleakalā.
Darolyn H. Lendio, University General Counsel, Bruce Y.
Matsui, (Office of the General Counsel) and Lisa Woods
Munger, Lisa A. Bail, Adam K. Robinson, (Goodsill
Anderson Quinn & Stifel), on the briefs, for Appellee–
Appellee University of Hawai‘i.
William J. Wynhoff, Linda L.W. Chow, Deputy Attorneys
General, on the briefs, for Appellee–Appellee Board of Land
and Natural Resources, William Aila, in his capacity as the
Chairperson of the Board of Land and Natural Resources; and
Department of Land and Natural Resources.
FOLEY, Presiding J., REIFURTH, J. and Circuit Court
Judge NAKASONE in place of NAKAMURA, C.J., FUJISE,
LEONARD and GINOZA, JJ. all recused.

Haleakalā (Kilakila) 2 petitioned the Board of Land and
Natural Resources (Board) for a contested case hearing for
the CDUA. The request was resubmitted on July 8, 2010
and December 2, 2010. On December 1, 2010, the Board
approved the University's CDUA, issuing Permit MA–3542.
See Kilakila ‘O Haleakalā v. Bd. of Land & Natural Res., 131
Hawai‘i 193, 196–97, 317 P.3d 27, 30–31 (2013) (Kilakila 1
). Shortly thereafter, Kilakila challenged Permit MA–3542 in
circuit court under Hawaii Revised Statutes (HRS) § 91–14
(2012 Repl.). See id.
On February 11, 2011, while the circuit court appeal of
Permit MA–3542 was pending, the Board approved Kilakila's
request for a contested case hearing on Permit MA–3542.
See Kilakila 1, 131 Hawai‘i at 198, 317 P.3d at 32. As a
result, the circuit court dismissed the appeal as moot. See
id. The Hawai‘i Supreme Court held the circuit court had
jurisdiction to review Kilakila's challenge under HRS § 91–
14 because the Board effectively denied Kilakila's request for
a contested case hearing when it approved Permit MA–3542
without rendering a decision on Kilakila's request. See id., 131
Hawai‘i at 203, 317 P.3d at 37. On December 13, 2013, the
supreme court remanded the case to the circuit court to decide
Kilakila's request for a stay or reversal of the Board's 2010
Approval. See Kilakila 1, 131 Hawai‘i at 206, 317 P.3d at 40.
Meanwhile, on November 9, 2012, following the contested
case hearing for CDU Permit MA–3542, the Board
again approved the University's permit application, issuing
Conservation District Use Permit MA–11–04. Kilakila's
challenge of CDU Permit MA–11–04 is now before this court.
Kilakila appeals from the “Final Judgment” entered August
20, 2013, and the “Order Affirming the Board of Land and
Natural Resources' Findings of Fact, Conclusions of Law,
Decision and Order in DLNR File No. MA–11–04” entered
July 11, 2013, both entered in the Circuit Court of the First
Circuit 3 (circuit court).
On appeal, Kilakila contends the circuit court erred when it
affirmed the Board's approval of MA–11–04 because:

MEMORANDUM OPINION
*1 This secondary agency appeal arose from Appellee–
Appellee University of Hawaii's (University) 1 March 10,

(1) the Board's approval did not comply with Hawaii
Administrative Rules (HAR) § 13–5–30(c) (1994);
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(2) the Board erred by considering economic factors;
(3) the Board erred by weighing the lack of alternatives
against the Solar Telescope's adverse impacts,
(4) the correct entity did not apply for the conservation district
use permit (CDUP),
(5) the Solar Telescope is inconsistent with the June 8,
2010 Management Plan (Management Plan) prepared by the
University of Hawai‘i Institute for Astronomy (UIA),
*2 (7) the Board violated Kilakila's procedural due process
rights; and
(8) the Board acted pursuant to unauthorized procedure.

I. BACKGROUND
In 1961, the State of Hawai‘i (State) transferred
approximately eighteen acres of land on Haleakalā to the
University on the condition the land be set aside for the
Haleakalā High Altitude Observatory Site (Observatory
Site). The Observatory Site, located within a conservation
district, is in a subzone which specifically permits astronomy
facilities. See HAR §§ 13–5–24(c) (1994) and 13–5–25(a)
(1994). The UIA proposed to build the Solar Telescope at
the Observatory Site. The Solar Telescope is funded by the
National Science Foundation (NSF). Along with the CDUA,
the University submitted a copy of the Solar Telescope's
Final Environmental Impact Statement (FEIS) 4 prepared
by the NSF, and a Management Plan. 5 The CDUA was
initially approved on December 1, 2010 and the Board issued
Conservation District Use (CDU) Permit MA–3542. Without
staying CDU Permit MA–3542, the Board granted Kilakila's
request for a contested hearing on CDU Permit MA–3542.
The Board appointed Steven Jacobson (Jacobson) as the
hearing officer.
On June 2, 2011, Kilakila filed a motion to disqualify
Deputy Attorney General Linda Chow (Chow) from advising
Jacobson or the Board at the hearing. Kilakila contended
Chow could not serve as Counsel for the Tribunal without
casting suspicion on the hearing's integrity because Chow
previously represented the Board in a related circuit court
proceeding involving Kilakila. 6

On June 28, 2011, Jacobson denied the motion to disqualify
Chow without prejudice to Kilakila moving the Board to
disqualify Chow after Jacobson filed and served his report
to the Board. This denial provided that (1) disqualification
of Chow was within the hearing officer's discretion under
HAR § 13–1–32(c) (2009), 7 (2) Kilakila's objection to Chow
may be untimely and possibly waived, and (3) the motion
to disqualify was without merit because “unlike the lay
members of the Board of Education in [White v. Bd. of
Educ ., 54 Haw. 10, 501 P.2d 358 (1972) ]” Jacobson had
more professional experience and would prepare his own
findings of fact (FOFs), conclusions of law (COLs), and
recommendation based on his own evaluation and the parties'
submissions. The contested case hearing on the merits was
held on July 18–20 and August 26, 2011. Chow acted as
Counsel for the Tribunal.
On March 2, 2012, Kilakila filed a post-hearing motion
to disqualify Chow from advising Jacobson and the Board
regarding the Hearing. Kilakila reiterated the arguments it
made in its prior motion to disqualify. On March 16, 2012,
the Board denied the motion on the ground that Chow's
appearance as counsel for the Board in Civ. No. 10–1–2510
did not disqualify her from advising the Board.
On March 19, 2012, the Board filed Minute Order No.
14, which provided that the Board had become aware of
a March 15, 2012 email from Jacobson to counsel for
the University. In that email, Jacobson stated he had been
subjected to inappropriate ex parte pressure and activity
by U.S. Senator Daniel Inouye's (Senator Inouye) and the
Governor's offices to quickly render a recommendation,
which resulted in him initially submitting an incomplete
report and recommendation to the Board. The email further
provided:
*3 The seeming consensus of the appropriate ethical
offices with which I have now consulted is that no
disclosures are required as long as (1) neither [UIA] nor
its counsel had anything to do with what the Senator's
and Governor's offices were doing, (2) the Board and
courts disregard the interim report and recommendations
and consider only the final report and recommendations (to
the extent they consider them at all), and (3) Kilakila is not
prejudiced by being shortchanged in time to respond to the
final report and recommendations.
So, my question for you is whether any of you had anything
to do with what the Senator's and Governor's offices were
doing.
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The Board found Jacobson's email itself was an impermissible
ex parte communication under HAR § 13–1–39 (2009).
Jacobson filed a response to Minute Order No. 14 on March
20, 2012. Jacobson's response provided:

Preparation of My Reports and Recommendations
In this file, while preparing my report and recommended
decision, considerable ex parte pressure was placed upon
me to simply spit out a recommended decision quickly, so
that the Board would have something before it, to approve.
That pressure included requiring me to make daily reports
to both the Health Department and the Board's Chair as to
how soon I contemplated finishing, what else I thought I
needed to do, why I thought I had to do it, etc.
The pressure included a “suggestion” that [Chow] be
given a role in completing the decision.
I was advised that the pressure was generated by a
staffer in [Senator Inouye's] office, and applied through
the Governor's office. I was not asked to recommend
a particular result, although the result Senator Inouye's
office wanted from the Board was clear. I did not see
any evidence that anyone else (i.e., anyone in State
Government), wanted any particular result, and the
Board's Chair, in particular, made clear that all he wanted
to know was when this matter could be put on the Board's
calendar.
My initial report and recommended decision herein were
filed as a result of “or else” pressure. The only way
the pressure affected my initial report and recommended
decision was that they were incomplete. I made no
substantive changes in light of comments by [Chow].
I then completed my final report and recommendations.
In completing them, the only effect of the previous
pressure upon me (which had been withdrawn), was
that I very carefully went through everything [UIA]
submitted, again, to be sure that I hadn't missed
something that those favoring the [Solar Telescope]
might be hoping that I would miss.
Again, nothing substantive was changed due to anything
said by [Chow]. The final report and recommendations
are entirely mine.

While preparing the final report and recommendations,
I did find, online, a Final Supplemental Environmental
Assessment (FESA) for the [Solar Telescope], published
February 10, 2012, which no one had bothered to
disclose to me. I took the FESA into account.
*4 My initial report and recommendations had not
included any suggested conditions to granting of the
CDUA. In light of the FESA, and other factors, the final
report included four recommended conditions.
After My Reports and Recommendations Were Filed
Once my final report and recommendations were filed, I
checked back with counsel because of my concerns (i)
that no one be prejudiced by the unusual filing of an
initial report before my final report (i.e., that my initial
report and recommendations be ignored, and that [Kilakila]
have sufficient opportunity and time to respond and make
objections to the final report), and (ii) that full disclosure
might be required in any event.
Included among those issues was whether the ex
parte pressures placed upon me were “communications
bearing upon the substance of a matter” as that term is
used in HRCJC Rule 2.9(b).
Although the Board's counsel opined that no disclosures
were required, assuming that [UIA's] counsel had
nothing to do with the pressures generated, that was less
than helpful advice as there was no basis for simply
assuming that [UIA's] counsel were not involved.
The better conclusion, in my view after further
consultations, was (and is) that full disclosure was (and
is) required unless (i) it is clear that [UIA's] counsel were
not involved, (ii) my initial report and recommendations
are ignored, and (iii) Kilakila has sufficient opportunity
and time to respond and make objections to the final
report and recommendations.
The Conflicting Rules re Determining
Whether [UIA's] Counsel Were Involved
The Board's counsel's opinion, and the conclusion that
full disclosure was required unless [UIA's] counsel were
not involved, raised the questions of (i) how to determine
whether any of [UIA's] counsel were involved (ii) without
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making the very disclosures that might not have been
required.
Here several conflicting rules were involved, which
HAR § 13–1–39, an administrative rule (not a statute),
must be interpreted in light of:
1. HRCJC Rule 2.2 & Comment I thereto, which
required me “To ensure impartiality and fairness to all
parties.”
2. HRCJC Rule 2.9(a)(5), which allows initiating,
permitting, or considering an ex parte communication
when expressly authorized by law.
3. HRCJC's Terminology section, defining “Law”
as including statutes, rules, ordinances, constitutional
provisions, provisions of the HRCJC, and decisional law.
4. The common law of necessity, which is part of
decisional law. See HRS § 1.1 (“The common law
of England, as ascertained by English and American
decisions, is declared to be the common law of the State
of Hawaii in all cases, except as otherwise expressly
provided by the Constitution or laws of the United States,
or by the laws of the State, or fixed by Hawaiian judicial
precedent, or established by Hawaiian usage”).
After considering all of the applicable rules, principles,
and advice of others, my conclusion was that, in these
highly unusual circumstances, the law allowed me to
simply ask [UIA's] counsel if they were involved in
any way with the pressures placed upon me. If they
said “yes,” then full disclosure would be required. If
they said “no,” then the next step would have been to
further consult with counsel as to what to do with that
“no”—whether to report it as part of a full disclosure, or
something else.
*5 At the same time, I would have been continuing to
monitor the proceedings before the Board, to be sure that
my initial decision was not considered, and that Kilakila
was not being shortchanged on time to respond to my
final report and recommendations.
As things turned out, [UIA] itself chose full disclosure,
and response times have been suspended, so those
concerns have been mooted.
The University responded to Minute Order No. 14 by urging
the Board to review the record and issue a decision itself,
without appointing a new hearing officer. The University

requested in the alternative that a new hearing officer be
required to issue a decision within a reasonable time frame
and limit additional fact finding to a site visit. Kilakila
responded in turn by requesting appointment of a new hearing
officer and disclosure “of any communications tending to
show that external political pressure was applied to affect the
outcome of this proceeding[.]”
On March 29, 2012, the Board filed Minute Order No. 15
concluding:
Even assuming the communications from the non-parties
were initiated at the urging of a party in this case, such
communications would be considered permitted ex parte
communications under [HAR] § 13–1–37(b)(2) which
permits requests for information with respect to the
procedural status of a proceeding.
The communication from the Hearing Officer to [UIA]
was an unpermitted ex parte communication in violation of
[HAR] § 13–1–37.
Despite the assertions by the Hearing Officer that the
pressure that was put on him to issue a decision did not
influence the outcome of his decision, the Board finds that
the totality of the circumstances gives rise to a question
regarding the impartiality of the Hearing Officer in arriving
at his recommended decision.
Consequently, “to avoid even the appearance of impropriety,”
the Board discharged Jacobson and struck from the record
Jacobson's proposed FOFs, COLs, and decision and order.
On March 30, 2012, Kilakila filed a “Motion of [Kilakila] for
Disclosure of All Communications To and From [the Board]
Regarding the [Solar Telescope],” in which they sought, in
part, information about a March 21, 2012 meeting regarding
the Solar Telescope.
On June 4, 2012, the Board issued Minute Order No. 23,
providing:
The Motion is granted with regard to the meeting held on
March 21, 2012, as referenced in Exhibit A of the Reply.
The following disclosures are made regarding that meeting:
a. A meeting occurred on March 21, 2012, at which
Chairperson Aila was in attendance. No party to the
contested case was present during the meeting.
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b. During the meeting the sole topic of discussion was when
the recommended decision in this contested case would be
issued by the hearing officer, Steven Jacobson.
c. There was no discussion of any substantive issues
involved in this contested case hearing.
Inasmuch as no party was present during the meeting,
there was no ex parte communication with the hearing
officer or any member of the Board. Even if a party were
present, the discussion referred to above comes within the
purview of [HAR] § 13–1–37 [ (2009) ] as a permitted
communication related to requests for information with
respect to the procedural status of a proceeding. No further
action is required regarding this communication.
*6 The Board is the head of the Department of Land
and Natural Resources (DLNR). [HRS] § 26–15 [ (2009
Repl.) ]. As the head of the DLNR, the Board has many
functions. Its members function in a quasi-legislative
capacity when engaged in rule making, as adjudicators
when deciding a contested case, and as trustees and
managers when considering dispositions of public lands.
When carrying out their duties as Board members, the
members of the Board interact with numerous people in
various situations. Kilakila's Motion does not provide a
time frame or context for the requested disclosures and
the motion may encompass communications that occurred
long before this matter was the subject of a contested case.
Kilakila's Motion also relies heavily on statements made
by the former hearing officer regarding inquiries made and
pressure put upon the hearing officer to render a decision.
As this Board has already determined, the communication
to the hearing officer came within HAR § 13–1–37 as
a permitted ex parte communication. When the hearing
officer went beyond communication allowed under HAR
§ 13–1–37, the Board acted appropriately by disclosing
the ex parte communication and discharging the hearing
officer. Minute Order No. 15.
Kilakila's Motion fails to show that any communications
beyond those allowed under HAR § 13–1–37, and the
previously disclosed communications between the former
hearing officer and others, have occurred. Kilakila's
Motion is based, at most, upon mere speculation. Kilakila's
Motion has also not shown that the Board has acted in any
manner other than as an impartial adjudicator in this case.
In addition, any prejudice that may have occurred as a result

of communications with the former hearing officer has
been remedied by the Board's discharge and replacement
of the hearing officer. The Board is mindful that no matters
outside the record should be considered when making its
decision, except as allowed under HRS chapter 91.
For the reasons stated above, Kilakila's Motion with regard
to disclosure of all other communications, other than what
is disclosed above, is hereby denied.
(Emphasis added.)
On May 2, 2012, the Board appointed Lane Ishida (Ishida)
as hearing officer. Also on May 2, 2012, the Board filed
Amended Minute Order No. 19, in which it modified
CDU Permit MA–11–04 to prohibit construction during the
pendency of the contested case proceeding except for the
removal of Reber Circle 8 and other unused facilities at the
Observatory Site.
On June 12, 2012, Kilakila filed a motion to reconsider
Minute Order No. 23. Kilakila contended that the “sole
topic” of the March 21, 2012 meeting 9 could not have been
“when the recommended decision in [the Solar Telescope]
contested case would be issued by the hearing officer, Steven
Jacobson[,]” because Jacobson had already issued his initial
and final decisions.
On July 13, 2012, the Board granted the motion in part and
denied it in part, amending Minute Order No. 23 to read,
“During the meeting, the sole topic of discussion was when
the final decision in this contested case would be issued, in
light of Minute Order No. 14, filed on March 19, 2012.”
*7 On July 16, 2012, Ishida filed a Report and Proposed
Findings of Fact and Conclusions of Law, Decision and
Order (Proposed Order). On August 13, 2012, Kilakila filed
its exceptions to the Proposed Order. Among other things,
Kilakila argued that UIA was not authorized to apply for the
CDUP.
On September 27, 2012, Kilakila filed a second motion to
reconsider Minute Order No. 23. Attached to the motion were
emails that purportedly revealed (1) the University/UIA acted
in bad faith, (2) that “immense political pressure has been
applied in this case that is even greater than prior documents
had revealed[,]” and (3) that Aila had received more ex parte
communication than had been previously revealed. These
emails, between (1) Mike Mayberry, a UIA representative,
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and Sabas, and between (2) Sabas and Aila, appear to indicate
communication about the possibility of losing funding for the
Solar Telescope if construction did not begin by a certain date.
On November 9, 2012, the Board issued an order denying
the second motion to reconsider Minute Order No. 23. The
Board found Kilakila failed to demonstrate any impermissible
ex parte communication occurred between Jacobson or any
Board members and a party in the case.
On November 9, 2012, the Board granted the CDUA in its
Findings of Fact, Conclusions of Law, Decision, and Order
(Order Granting CDUP). The Board concluded the Solar
Telescope satisfied the criteria set forth in HAR § 13–5–30(c)
(1994). The Solar Telescope's CDUA was granted subject to
20 conditions.
On December 6, 2012, Kilakila appealed to the circuit court
from the Order Granting CDUP under HRS § 91–14 and other
authorities. Kilakila primarily asked the circuit court to stay
and reverse the Order Granting CDUP. On July 11, 2013, the
circuit court affirmed the Board's Order Granting CDUP, and
on August 20, 2013, the court entered its “Final Judgment” in
favor of the University.

II. STANDARDS OF REVIEW
Review of a decision made by the circuit court upon its
review of an agency's decision is a secondary appeal. The
standard of review is one in which [the appellate] court
must determine whether the circuit court was right or
wrong in its decision, applying the standards set forth in
HRS § 91–14(g) (1993) to the agency's decision.
HRS § 91–14, entitled “Judicial review of contested
cases,” provides in relevant part:
(g) Upon review of the record the court may affirm
the decision of the agency or remand the case with
instructions for further proceedings; or it may reverse
or modify the decision and order if the substantial
rights of the petitioners may have been prejudiced
because the administrative findings, conclusions,
decisions, or orders are:
(1) In violation of constitutional or statutory provisions;
or

(2) In excess of the statutory authority or jurisdiction of
the agency; or
(3) Made upon unlawful procedure; or
(4) Affected by other error of law; or
*8 (5) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole
record; or
(6) Arbitrary, or capricious, or characterized by abuse
of discretion or clearly unwarranted exercise of
discretion.
Under HRS § 91–14(g), conclusions of law are
reviewable under subsections (1), (2), and (4); questions
regarding procedural defects under subsection (3);
findings of fact under subsection (5); and an agency's
exercise of discretion under subsection (6).
United Pub. Workers, AFSCME, Local 646, AFL–CIO,
v. Hanneman, 106 Hawai‘i 359, 363, 105 P.3d 236, 240
(2005) (brackets in original omitted) (quoting Paul's Elec.
Serv., Inc. v. Befitel, 104 Hawai‘i 412, 416, 91 P.3d 494,
498 (2004)). “Pursuant to HRS § 91–14(g), an agency's
conclusions of law are reviewed de novo.” United Pub.
Workers, 106 Hawai‘i at 363, 105 P.3d at 240 (internal
quotation marks and citation omitted). “A circuit court's
conclusions of law are subject to de novo review.” Paul's
Elec. Serv., 104 Hawai‘i at 420, 91 P.3d at 502.
III. DISCUSSION
A. The Board's approval of the Solar Telescope
complies with HAR § 13–5–30(c).
1. HAR §§ 13–5–30(c)(1) & (2)
Kilakila contends the Solar Telescope is inconsistent with
the purpose of the conservation district and objectives of
the general subzone. HAR § 13–5–30(c)(1) and (2) provide
that the proposed land use must be “consistent with the
purpose of the conservation district” and “the objectives of
the subzone of the land on which the use will occur[.]” The
Solar Telescope's proposed sites are located in the General
subzone. “The objective of this subzone is to designate open
space where specific conservation uses may not be defined,
but where urban use would be premature.” HAR § 13–5–14
(1994). HAR § 13, Chapter 5 does not define “urban use,” but
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Under the Land Use Law, lands are
designated as belonging in one of
four land use districts: urban, rural,
agricultural, and conservation.... Land
in an urban district tolerates the
highest degree of development and
conservation land the least.

Life of the Land v. Land Use Comm'n of State of Hawaii, 63
Haw. 166, 170 n. 3, 623 P.2d 431, 437 n. 3 (1981).
In the Order Granting CDUP, COL 28, the Board concluded:
a. HAR § 13–5–30(c)(1). The proposed land use
is consistent with the purpose of the conservation
district because the [Solar Telescope] is an allowed
use within the conservation district and it is located
within the [Observatory Site] which already includes
other astronomical facilities. The use of an already
developed area promotes protection, preservation and longterm sustainability of the surrounding areas within the
conservation district.
b. HAR § 13–5–30(c)(2). The [Solar Telescope] is not
an urban use and is consistent with the uses allowed
under Executive Order No.1987. The proposed land use
is a specific permitted use in the general subzone. The
[Observatory Site] is developed with roads, parking lots
and astronomy facilities. The proposed [Solar Telescope]
will occupy one of the last two developable sites at the
[Observatory Site], and thus should have a negligible effect
on open space at Haleakalā and is consistent with the
objectives of the general subzone.
*9 The circuit court found:
3. Of the five subzones listed in HAR § 13–5–10, the
[Solar Telescope] is located in the General Subzone. “The
objective of this subzone is to designate open space
where specific conservation uses may not be defined, but
where urban use would be premature.” HAR § 13–5–
14. [The Board] found that the [Solar Telescope] is not
an urban use and is consistent with the objectives of the
General Subzone, particularly because the site is currently
developed with roads, parking lots, and other astronomy
facilities. The [circuit court] agrees.

Kilakila contends the Solar Telescope is an “urban use” due
to its height, mass, scale, use of hazardous materials, location
in an area known as “Science City,” which is already 40%
developed, industrial appearance, and substantial impacts.
Much of Kilakila's argument on this point concerns whether
the Solar Telescope has a substantial impact on natural
resources and is addressed below in section III, A, 3.
HAR § 13–5–25 expressly allows astronomy facilities to be
built in the resource subzone. See HAR § 13–5–24, –25. There
is no limitation in the rule regarding the size, appearance,
or other characteristics a facility may have, as long as the
construction and operation of the facility otherwise complies
with HAR Chapter 13, Section 5. See id.

2. HAR § 13–5–30(c)(3)
HAR § 13–5–30 provides that the proposed land use
must comply with “provisions and guidelines contained in
[HRS Chapter] 205A, entitled ‘Coastal Zone Management
[ (CZM) ],’ where applicable[.]” HAR § 13–5–30(c)(3).
“All agencies shall enforce the objectives and policies of
this chapter....” HRS § 205A–5(b) (2011 Repl.). Two such
objectives are to protect, preserve, and where desirable, (1)
“restore those natural and man-made historic and prehistoric
resources in the coastal zone management area that are
significant in Hawaiian and American history and culture[,]”
and (2) “restore or improve the quality of coastal scenic
and open space resources.” HRS §§ 205A–2(b)(2)(A) and
205A–2(b)(3)(A) (2011 Repl.). Kilakila contends the Solar
Telescope is inconsistent with HRS § 205A–2(b) because
it adversely affects the visual and cultural resources of
the summit of Haleakalā, including the Observatory Site,
which “is a natural prehistoric resource that is significant
in Hawaiian history and culture.” In COL 28(c), the Board
concluded:

The goals of the [CZM] program are
to address issues from an integrated
ecosystem perspective, and as no lands
in Hawai‘i are more than 30 miles
from the shore the entire State is
considered to be in the Coastal Zone.
The objectives and policies of the
[CZM] program relate to recreational
resources, historic resources, scenic
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and open space resources, coastal
ecosystems, economic uses, coastal
hazards, managing development,
public participation, beach protection
and marine resources. HRS § 205A–
2. The implementation of mitigation
measures ... is designed to reduce,
minimize, eliminate, or compensate
for the impacts of the [Solar Telescope]
on surrounding areas. In particular,
impacts of storm water runoff and
effects on groundwater, which may
directly affect the coastal zone, will
be reduced to a negligible level. The
[Solar Telescope] is consistent with the
goals and objectives of HRS chapter
205A.

*10 (Emphasis added.) Additionally, as discussed further
below in section III, A, 3, the Board found the Solar
Telescope's visual impact would not be significant and
the site's cultural resources would be reasonably protected.
Consequently, Kilakila's contention is without merit. See
generally Application of Hawaiian Elec. Co., Inc., 81 Hawai‘i
459, 465, 918 P.2d 561, 567 (1996) (courts refrain from
determining whether the weight of evidence supports an
administrative finding).

3. HAR § 13–5–30(c)(4)
Kilakila contends the circuit court erred because the
substantial evidence does not support the conclusion that the
Solar Telescope would not have a substantial adverse impact
to existing natural resources. HAR § 13–5–30(c)(4) provides
that
(c) In evaluating the merits of a proposed land use, the
department or board shall apply the following criteria:
....
(4) The proposed land use will not cause substantial
adverse impact to existing natural resources within the
surrounding area, community, or region[.]”
Natural resource “means resources such as plants, aquatic
life and wildlife, cultural, historic, recreational, geologic,

and archeological sites, scenic areas, ecologically significant
areas, watersheds, and minerals.” HAR § 13–5–2 (1994).
The FEIS provides that construction and operation of the
Solar Telescope would result in major, adverse impacts on
cultural resources:

Construction and operation of the
proposed [Solar Telescope] at either
the Preferred Mees or Reber
Circle sites would result in major,
adverse, short-and long-term, direct
impacts on the traditional cultural
resources within the [Region of
Influence]. No indirect impacts are
expected. Mitigation measures would
be implemented; however, those
measures would not reduce the impact
intensity: impacts would remain
major, adverse, long-term and direct.

The FEIS concluded that under the no-action alternative,
“there would continue to be major, adverse, long-term, direct
impacts to traditional cultural resources.” The FEIS likewise
concluded the cumulative impact to cultural resources of the
Solar Telescope at the preferred and alternate site would be
major, adverse, long-term, and direct. The Board found that
while the impact on cultural resources was major, it was
incremental and would exist even without construction of the
Solar Telescope:
168. Several people provided testimony as part of
the [Supplemental] Cultural Assessment that conducting
Native Hawaiian traditional cultural practices often
requires an uninterrupted view of the summit area to
make an emotional and physical connection to a place of
importance.
169. The presence of manmade structures on the summit
already creates an interruption of the view. The addition
of the proposed [Solar Telescope] would only slightly
increase the degradation of the summit as a traditional
cultural property.
170. The FEIS determined that although the size and color
of the [Solar Telescope] would have a major impact on
native Hawaiians conducting ‘traditional cultural practices,
which often requires an uninterrupted view of the summit,

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

8

Kilakila 'O Haleakala v. Board of Land and Natural Resources, 134 Hawai'i 132 (2014)
337 P.3d 53

because of the past construction of man made structures
on the summit and the current view, which is already
interrupted, the addition of the [Solar Telescope] would be
incremental in degradation of the summit as a traditional
cultural property. The addition of the [Solar Telescope]
would result in readily detectable, localized effects, with
consequences at the regional level to traditional cultural
practitioners within greater Hawai‘i. The cumulative
effects on traditional cultural resources of past actions
combined with the [Solar Telescope] would be major,
adverse, long-term and direct.
*11 171. The FEIS determined that although the No–
Action Alternative would not contribute to changes in
traditional cultural, historic, or archeological resources
within the [Observatory Site], for those who believe that
any man-made development in the summit area constitutes
a form of desecration, those people would continue to
find that the current development results in major, adverse,
long-term, direct effects to traditional cultural resources.
The FEIS evaluated impacts to visual resources and
viewplanes from within Haleakalā National Park and from
populated areas of Maui, and determined impact intensity
by comparing various existing views with images of views
that included computer simulated images of the Solar
Telescope. 10 Regarding the preferred Mees and alternative
Reber Circle sites, the FEIS concluded that from within the
Haleakalā National Park, “the prominence of the proposed
new structure in views from within two miles of the [Solar
Telescope] would result in moderate, adverse and long-term
impacts to visual resources[,]” and “[n]o mitigation would
adequately reduce this impact.” The FEIS concluded that
beyond Haleakalā National Park, “in views from throughout
Maui ... the proposed [Solar Telescope] would result in a
minor, adverse and long-term impact to visual resources[,]”
and “[n]o mitigation would adequately reduce this impact.” 11
Regarding the no action alternative, the FEIS concluded
visual impacts were negligible, adverse, and long-term. The
FEIS indicated the Solar Telescope's cumulative impact on
visual resources and viewplanes, from both the preferred and
alternate build sites, was major, adverse, and long-term. The
Board found:
176. From within Haleakalā National Park, the prominence
of the [Solar Telescope] at the Mees site, in views
from within two miles of the [Solar Telescope] site ...
the proposed [Solar Telescope] would be visible to the

point of co-dominance with other nearby structures. It
would intensify the already developed appearance in its
immediate surroundings, and would also appear to increase
slightly the amount of horizontal space occupied by
structures in views from within [Haleakalā National Park].
The new structure would not substantially alter the existing
visual character visible in any view.
....
178. During the construction phase, however, crane
equipment may be visible from outside [Haleakalā
National Park].
....
182. From outside of [Haleakalā National Park], in views
from throughout Maui (including windward, upcountry,
central valley and south Maui locations), the proposed
[Solar Telescope] at the Mees site would be visible atop
distant ridgelines from a number of viewing locations
and indistinguishable in views from other locations.
Because of the distance of these views, regardless of
whether the [Observatory Site] is presently visible from
these locations, the proposed [Solar Telescope] would
not substantially alter the visual quality of the views.
*12 The FEIS concluded “there would be moderate, adverse,
and long-term impacts on visitor use and experience from
changes in the quality of recreational activities such as
sightseeing, hiking, backpacking, photography, and camping
associated with changes in the viewshed from construction
activities at either the Preferred Mees site or the alternative
Reber Circle site[.]” The FEIS concluded further that
“[c]hanges in the viewshed during the operations phase would
result in major, adverse, and long-term impacts on the visitor
use and experience from locations where the proposed [Solar
Telescope] would be prominently seen[.]” It also concluded
that construction noise “would have a major, adverse, and
short-term impact on visitor use and experience [,]” but
this impact would be mitigated to “negligible, adverse, and
long term between April 20th and July 15th; at other times
of the year noise impacts would be mitigated to moderate,
adverse and short-term.” The FEIS indicated that for both
the preferred and alternative build sites, cumulative impacts
to visitor use and experience would continue to be major,
adverse and long-term. The Board found:
190. Impacts on visitor use and experience would
be anticipated if the proposed [Solar Telescope] were
constructed. These impacts would result from changes in
the quality of recreational activities such as sightseeing,

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

9

Kilakila 'O Haleakala v. Board of Land and Natural Resources, 134 Hawai'i 132 (2014)
337 P.3d 53

hiking, backpacking, photography, and camping associated
with changes in view from construction activity at the
proposed [Solar Telescope] site and along the Park Road
corridor.
191. Impacts on air quality associated with increased
construction vehicle traffic and use would be minor,
adverse, and short-term. These impacts would occur over
the short-term, would be mitigated to the greatest possible
extent, as set forth herein, and the impacts on visitor use
and experience would diminish in the long-term.
192. Changes in the view would, however, continue to
result in moderate and longterm impacts on the visitor use
and experience from locations where the proposed [Solar
Telescope] would be prominently seen.
Ultimately, the Board concluded the Solar Telescope would
not substantially adversely impact existing natural resources
because (1) specific measures had been proposed to mitigate
impacts to cultural resources, view planes, and endangered
flora and fauna, (2) ten other facilities already existed
within the Observatory Site, which was specifically created
for astronomy uses, (3) the “benefits to be derived from
the [Solar Telescope] include not only the advancement of
scientific knowledge that would be of significant benefit to
the world, but it would also create economic benefits[,]” and
(4) educational opportunities would be created for students
and native Hawaiian astronomers.
After Kilakila appealed the Board's Order Granting CDUP,
the circuit court concluded:
4. There exists substantial evidence that supports the
conclusion that the [Solar Telescope] will not have a
substantial adverse impact to existing natural resources
with the surrounding area and community, consistent with
[the Board's] decision, “when considered together with all
minimization and mitigation commitments ... [the Solar
Telescope] will not cause substantial impact to existing
natural resources with the surrounding area, community, or
region.”
*13 Although Kilakila cites to the [FEIS] in support
of its arguments to the contrary, the Court agrees with
[the University] that the FEIS is not necessarily a binding
document. An environmental study is an “informational
document” as outlined and explained in HRS § 343–2 and
Mauna Kea Power Co. Inc. v. Board of Land and Natural
Resources [ (Bd.), 76 Hawai‘i] 259, 874 P.2d 1084 (1994).

5. [The Board's] decision that the [Solar Telescope] does
not violate HAR Title 13, chapter 5, was not erroneous.
The [Solar Telescope] would be in close proximity to other
previously developed facilities for astronomy with the
observation site. [The Solar Telescope] would be “similar
to the existing facilities at the ... site and surrounding
areas ... will preserve the existing physical environmental
aspects of the Land.”
Kilakila contends the circuit court was wrong because
substantial evidence does not exist to support the Board's
conclusion that the Solar Telescope's adverse impact on
natural resources would be less than substantial. Kilakila
contends the Board failed to follow HAR § 13–5–30(c)(4)
because:
(1) the FEIS and CDUA show the Solar Telescope's impacts
on natural resources—specifically cultural resources, visual
view planes, natural beauty, and quiet—would be substantial;
(2) the Board “offered no explanation for rejecting all this
evidence”;
(3) mitigation measures “do not reduce the impacts to less
than substantial; and
(4) FOF 169 in the Board's Order Granting CDUP “distorts
the evidence” and FOFs 167, 176 and 192 are clearly
erroneous.
Kilakila's arguments regarding the evidence of substantial
impacts to natural resources and the Board's failure to explain
its alleged disregard of the same is unavailing. In part,
Kilakila's argument conflates the FEIS conclusion of a major
impact on cultural resources with a substantial impact. The
FEIS defines a “major” impact on cultural resources as an
adverse impact where

disturbance of a site(s) results in
loss of integrity and impact(s) would
alter resource conditions. There would
be a block to, or great affect on,
traditional access, site preservation, or
the relationship between the resource
and the affiliated group's body of
practices and beliefs, to the extent that
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the survival of a group's practices and/
or beliefs would be jeopardized.

The CDUA, however,
interchangeably:

appears

to

use

the

terms

Within the FEIS, potential impacts were characterized
with respect to intensities described as major, moderate,
minor, and negligible. The criteria for the intensity of
impact on each resource, the anticipated impacts on the
natural environment, and mitigations for those impacts are
described in [the FEIS]. Table I below is a summary of the
resources, impacts, mitigations, and final impacts for the
Mees Site (shown as Table 4–7 in FEIS Vol. I.) Table 2
below details the mitigations for those impacts (shown as
Table 4–13 FEIS Vol. I.)
Both Tables I and 2 below show that the proposed
[Solar Telescope] would have a substantial (major) adverse
impact on cultural resources. Specifically, the proposed
[Solar Telescope] would be seen as culturally insensitive
and disturb traditional cultural practices conducted
within the [ROI, which includes parts of [Haleakalā
National Park]. Noise and associated construction-related
disturbances would also have a major, adverse impact on
traditional cultural practices within the ROI. No mitigation
would eliminate these impacts, but numerous mitigation
measures would be employed to reduce such impacts as
much as possible. As shown from the extensive analysis
conducted during the EIS process, no other aspects of
the proposed land use would result in substantial (major)
adverse impacts.
*14 (Emphases added.) The CDUA also provided the Solar
Telescope “will cause a substantial visual impact on visitors
to the summit area of [Haleakalā National Park] and only
negligible impacts on populated parts of the greater Maui
community.” Nevertheless, whether an impact on natural
resources is substantial and requires denial of a CDUP is
within the Board's discretion. See HRS § 183C–3 (2011
Repl.); see also HAR §§ 13–5–1 (1994) and 13–5–30.
It is not the court's role here to weigh evidence. See
Application of Hawaiian Elec. Co., Inc, 81 Hawai‘i at
465, 918 P.2d at 567 (“[C]ourts decline to consider the
weight of the evidence to ascertain whether it weighs in
favor of the administrative findings[.]”). Assuming the FEIS
concluded the impact on cultural resources was substantial,
the Board is not bound by an applicant's EIS. See Mauna

Kea Power Co., Inc. v. Bd. of Land & Natural Res. (Bd.),
76 Hawai‘i 259, 265, 874 P.2d 1084, 1090 (1994) (an
EIS is an informational document whose acceptance is
separate from the approval of a conservation district use
application). Similarly, it appears that the Board is not bound
by the conclusions of a conservation district use application
(otherwise, applicants could essentially dictate Board action).
“But where the record demonstrates considerable conflict or
uncertainty in the evidence, the agency must articulate its
factual analysis with reasonable clarity, giving some reason
for discounting the evidence rejected.” In re Water Use Permit
Applications, 94 Hawai‘i 97, 163–64, 9 P.3d 409, 475–76
(2000) (Waiāhole ). To the extent the Board rejected the
FEIS or CDUP conclusions regarding impacts to natural
resources by concluding the Solar Telescope would not cause
a substantial adverse impact, the Board's conclusion was
consistent with Waiāhole.
Regarding impacts to the natural resources in question,
the Board explained that it assessed the Solar Telescope
within the “context of the [Observatory Site,]”. as well as
mitigation measures to be employed and conditions attached
to the use permit. The Board found the impact on cultural
practices was incremental because the existence of other
astronomy facilities already created an obstructed viewplane
and as a result, the Solar Telescope would “only slightly
increase the degradation of the summit as a traditional cultural
property.” This is supported by the FEIS conclusion that the
intensity of the impact on cultural resources would remain
the same under the no-action alternative. The Board applied a
similar reasoning in its analysis of visual and noise impacts.
The Board also considered the several mitigation measures
which included educational -programs for native Hawaiians,
minimizing noise from constructing and operating the Solar
Telescope at certain times, reserving Solar Telescope usage
time for native Hawaiian astronomers, evaluating the exterior
paint options periodically to make the Solar Telescope less
noticeable, 12 and decommissioning and deconstructing the
Solar Telescope within 50 years from the date operations
begin upon consultation with native Hawaiian organizations.
Consequently, the record shows the Board articulated its
factual analysis with reasonable clarity and gave some reasons
for discounting the alleged rejected evidence. 13
*15 Kilakila contends HAR § 13–5–30 “does not state
that as long as mitigation measures are employed that
substantial impacts magically become insubstantial.” The
Board concluded mitigation measures would reduce all
impacts to natural resources to minimal, except for cultural
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and visual resources, but further concluded these resources
would be adequately protected by measures taken beyond the
mitigation proposed by the FEIS:
c. The effect on, or impairment of, traditional cultural
practices by the astronomical facilities currently located
on the [Observatory Site] has, to a degree, already
been mitigated by the construction and consecration
of the east-facing ahu. 14 Protection of the native
Hawaiian practitioners' exercise of cultural practices in the
[Observatory Site] and near the [Solar Telescope] may be
accomplished through the construction and consecration of
a third ahu in a location to be agreed upon by [UIA] and
Kilakila in consultation with the Cultural Specialist and
the Native Hawaiian Working Group. The implementation
of this measure together with the conditions contained in
the Long Range Development Plan, Management Plan,
Record of Decision and the Programmatic Agreement ...
will reasonably protect the exercise of cultural practices in
the [Observatory Site] and near the [Solar Telescope].
....
32. The protection of the natural resources of the
Haleakalā summit and the area covered by the
application for the [CDUP] can be accomplished through
implementation of the conditions contained in the Long
Range Development Plan, Management Plan, Record
of Decision, Programmatic Agreement, and the Habitat
Conservation Plan and accompanying incidental take
permits.
Additionally, throughout the Order Granting CDUP, the
Board found and concluded the Solar Telescope's impact
to cultural and visual resources was incremental, and
the impact to those resources would exist without the
development of the Solar Telescope. We decline to assess
whether the weight of evidence supports an administrative
finding. See Application of Hawaiian Elec. Co., Inc., 81
Hawai‘i at 465, 918 P.2d at 567.
Kilakila also contends the Board failed to identify evidence
that the mitigation measures actually reduced impact
intensities, citing Makua v. Rumsfeld, 163 F.Supp.2d 1202,
1218 (D.Haw.2001) for the proposition that a “perfunctory
description or mere listing of mitigation measures, without
supporting analytical data, is insufficient to support a
finding of no significant impact.” (Citation and internal
quotation marks omitted.) Rumsfeld is inapposite because
it reviewed an agency's determination that an EIS was

not required, a determination which was based “almost
entirely” on mitigation measures whose effectiveness was not
analyzed. 15 Id. at 1217–18. In contrast, here, an EIS was
completed and we review the agency's grant of a CDUA.
Kilakila further contends the Board failed to follow HAR
§ 13–5–30(c)(4) because FOF 169 in the Board's Order
Granting CDUP “distorts the evidence” and FOFs 167, 176
and 192 are clearly erroneous.
*16 Kilakila contends FOF 169 “distorts the evidence”
because it contradicts FOF 170 and misquotes the FEIS.
FOFs 169 and 170 are not contradictory. FOF 169 provides
the “presence of manmade structures on the summit already
creates an interruption of the view. The addition of the
proposed [Solar Telescope] would only slightly increase
the degradation of the summit as a traditional cultural
property.” (Emphasis added.) FOF 170 provides:

The FEIS determined that although
the size and color of the [Solar
Telescope] would have a major impact
on native Hawaiians conducting
traditional cultural practices, which
often requires an uninterrupted view
of the summit, because of the past
construction of man[-]made structures
on the summit and the current view,
which is already interrupted, the
addition of the [Solar Telescope]
would be incremental in degradation
of the summit as a traditional cultural
property.

(Emphasis added.) The portion of the FEIS to which the Board
cites in FOF 170 provides:

Therefore, because of the past
construction of man-made structures
on the summit and the current view,
which is already interrupted, the
addition of the [Solar Telescope]
would be incremental in the
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degradation of the summit as a
traditional cultural property.

(Emphasis added.)
In light of the FEIS opinion, FOF 170 appears to mean the
adverse impacts on cultural resources at the site were already
major, direct, and long-term when the University submitted
its CDUA, and the addition of the Solar Telescope would
only increase the existing impact incrementally, resulting in
a cumulative adverse impact of no greater intensity than
what already existed. FOF 169 does not distort the evidence
because under the circumstances, a “slight increase” and
“incremental addition” are synonymous.
Kilakila contends FOF 167 was clearly erroneous because the
record was replete with evidence that native Hawaiian usage
of the summit prior to November 25, 1892 was established
as a practice, and FOF 167 was contradicted by FOFs 3,
156, and 165. 16 17 FOF 167 states “Kilakila did not provide
evidence of any native Hawaiian usage of the summit of
Haleakalā or the [Observatory Site] that was established in
practice prior to November 25, 1892.” FOF 167 relates to
COL 29(a), the Board's conclusion that Kilakila failed to
show that its directors or members engaged in traditional and
customary activities, i.e., activities protected under Hawai‘i
law, according to Pratt. 18 The Board apparently discredited
the evidence presented by Kilakila on this point, which
was within the Board's discretion to do. See Application of
Hawaiian Elec. Co., Inc., 81 Hawai‘i at 465, 918 P.2d at 567.
And considering Kilakila was found to have standing, they
have not explained how an error on this matter affects its
substantial rights. Hawai‘i Rules of Civil Procedure Rule 61
(“The court at every stage of the proceeding must disregard
any error or defect in the proceeding which does not affect the
substantial rights of the parties.”).
*17 Kilakila contends FOFs 176 and 192 accurately quote
the FEIS but “to the extent they may imply that the
visual impact is not substantial, they create an inaccurate
impression.” Again, contrary to Kilakila's assertions, the
FEIS did not conclude the impact on visual resources and
view planes was substantial, nor did the FEIS conclude the
visual impact as it relates to visitor use and experience was
substantial.
FOF 176 concerns the impact to visual resources and view
planes and provides in part: “[The Solar Telescope] would

intensify the already developed appearance in its immediate
surroundings, and would also appear to increase slightly
the amount of horizontal space occupied by structures in
views from within the Park. The new structure would not
substantially alter the existing visual character visible in any
view.” This is identical to language in the FEIS. Additionally,
the CDUA provided that while the Solar Telescope would
intensify the appearance of development from various views,
it would be consistent with the scale and character of the
existing views of the Observatory Site. As such, FOF 176 is
not clearly erroneous. See Bremer v. Weeks, 104 Hawai‘i 43,
51, 85 P.3d 150, 158 (2004) (An FOF is clearly “erroneous
when the record lacks substantial evidence to support the
finding.”).
FOF 192 concerns the impact to visitor experience and
provides: “Changes in the view would, however, continue
to result in moderate and long-term impacts on the visitor
use and experience from locations where the proposed
[Solar Telescope] would be prominently seen.” The evidence
regarding whether the Solar Telescope's individual impact
to views is major or moderate, as it relates to visitor use
and experience, is somewhat conflicting. 19 However, the
Board appears to have weighted the existing impacts to
views heavier than the additional impact caused by the Solar
Telescope when it concluded the Solar Telescope's added
impact, in context, would be slight. This is consistent with
the FEIS, which provided the “existing visual impact of [the
Observatory Site] could, however, still' be considered to be
contrary to visitor expectations for the summit area, with
respect to the natural landscape vistas, and, with selection of
the No–Action alternative, would continue to have a major,
adverse, and long-term, direct impact on the viewshed.” As
such, FOF 192 is not clearly erroneous. See Bremer, 104
Hawai‘i at 51, 85 P.3d 158 (An FOF is clearly “erroneous
when the record lacks substantial evidence to support the
finding.”); see also Application of Hawaiian Elec. Co., Inc.,
81 Hawai‘i at 465, 918 P.2d at 567 (Courts refrain from
determining whether the weight of evidence supports an
administrative finding).
Kilakila also appears to contend FOFs 176 and 192 are
clearly erroneous because they rely on an allegedly faulty
visual impact analysis in the FEIS. The FEIS concluded
that for both the preferred and alternative build sites, the
Solar Telescope's impact on visual resource and view planes
from within Haleakalā National Park would be moderate and
that “[n]o mitigation would adequately reduce this impact.”
However, the FEIS defined moderate impacts as those in
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which mitigation measures “would likely be successful.”
While this inconsistency may cast doubt on the FEIS's
impact assessment methodology, the Board appears to have
not limited its analysis to the mitigation measures proposed
by the FEIS as it concluded the “protection of the natural
resources of the Haleakalā summit and the area covered
by the application for the [CDUP] can be accomplished
through implementation of the conditions contained in
the Long Range Development Plan, Management Plan,
Record of Decision, Programmatic Agreement, and the
Habitat Conservation Plan and accompanying incidental take
permits.” Again, as discussed above, the Board is not bound
by the EIS and we do not weigh the evidence. 20
*18 Kilakila contends FOFs 176 and 192 are clearly
erroneous and cites State v. Diamond Motors, Inc., 50 Haw.
33, 36, 429 P.2d 825, 828 (1967) for the proposition that
the Hawai‘i Supreme Court held that protecting an industrial
district from further encroachment was important, and even
though structures already existed at a site, adding one
that would rise fifty feet above any other structure would
“substantially impair the view.” Diamond Motors assessed
the constitutionality of an ordinance regulating the size of
outdoor signs and is inapposite. Diamond Motors, 50 Haw.
at 33–35, 429 P.2d at 826–27. Kilkila cites to the supreme
court's statement, “We accept beauty as a proper community
objective, attainable through the use of the police power.” Id.
at 36, 429 P.2d at 827. That dicta does not support Kilakila's
proposition.

4. HAR § 13–5–30(c)(5)
HAR § 13–5–30(c)(5) provides that “[t]he proposed land
use, including buildings, structures, and facilities, shall
be compatible with the locality and surrounding areas,
appropriate to the physical conditions and capabilities of
the specific parcel or parcels[.]” Kilakila contends there is
no evidence the Solar Telescope would be compatible with
Haleakalā National Park, “which is only a few hundred
yards away.” Kilakila contends the evidence supports the
opposite conclusion and cites (1) the FEIS conclusion that
the cumulative impact on visitor use and experience would
be major, adverse, and long-term, (2) the NSF's conclusion
that the Solar Telescope, if located at the preferred Mees
site, would have a major, adverse, and long-term impact on
visual resources for Haleakalā National Park Visitors, and (3)
the National Park Service's (NPS) opinion, from the public
comments to the supplemental draft EIS, that

The statement—‘The proposed [Solar
Telescope]
would
not
hinder
[Haleakalā National Park's] purpose ...
or prevent the NPS from continuing
its conservation work to meet its
guiding mission of preservation’
should be deleted. Based on analysis
the proposed action would not only
hinder the NPS, but would prohibit
our ability to conserve the scenery
and other resources leaving them
unimpaired for the enjoyment of future
generations.

Kilakila's contention is unavailing. An “agency's
interpretation of its own rules is generally entitled to
deference[,]” unless the interpretation is plainly erroneous'
or inconsistent with the underlying legislative purpose.
Kaleikini v.. Yoshioka, 128 Hawai‘i 53, 67, 283 P.3d 60, 74
(2012), reconsideration denied, 128 Hawai‘i 199, 285 P.3d
1013 (2012). Here, the Board appears to have interpreted
“locality and surrounding areas” as immediate vicinity, i.e.,
the Observatory Site:

The
[Observatory
Site]
was
specifically set aside for observatory
site purposes under Executive
Order No.1987. Astronomical and
observatory facilities have existed on
the [Observatory Site] since 1951.
The [Solar Telescope] includes the
construction of astronomical facilities
which are compatible with the locality
and surrounding areas, appropriate
to the physical conditions and
capabilities of the specific parcel.

*19 Additionally, as discussed above, the Board's analysis
under HAR § 15–5–30(c)(4) concluded the Solar Telescope
would not cause a substantial adverse impact to the existing
natural resources within the surrounding area, community
or region. 21 Consequently, the record reflects compliance
with HAR § 13–5–30(c)(5). See generally Application of
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Hawaiian Elec. Co., Inc., 81 Hawai‘i at 465, 918 P.2d at
567 (Courts refrain from determining whether the weight of
evidence supports an administrative finding).

5. HAR § 13–5–30(c)(6)
HAR § 13–5–30(c)(6) provides the “existing physical and
environmental aspects of the land, such as natural beauty
and open space characteristics, will be preserved or improved
upon, whichever is applicable[.]” In COL 28(f), the Board
concluded:

The [Observatory Site] currently
contains various astronomy facilities,
including support buildings, roads, and
parking lots. The [Solar Telescope]
will not enhance the natural beauty
or open space characteristics of the
[Observatory Site]. However, because
the proposed [Solar Telescope] is
similar to the existing facilities at the
[Observatory Site] and surrounding
areas, the [Solar Telescope] will be
consistent with and will preserve the
existing physical and environmental
aspects of the land.

Kilakila contends the University admitted the Solar Telescope
did not improve natural beauty or open space characteristics
and failed to demonstrate that the it preserves them. Kilakila
asserts, “Given the negative visual impacts, it is not credible
to claim that the [Solar Telescope] preserves natural beauty.”
This claim is without merit. HAR § 13–5–30(c)(6) concerns
“existing physical and environmental aspects of the land”
and is not limited to visual impacts. See HAR § 13–5–
30(c)(6). And, we do not weigh the evidence to determine
whether it supports an administrative finding. See Application
of Hawaiian Elec. Co., Inc., 81 Hawai‘i at 465, 918 P.2d at
567.

6. HAR § 13–5–30(c)(7)
HAR § 13–5–30(c)(7) provides, “Subdivision of land will
not. be utilized to increase the intensity of land uses in

the conservation district[.]” Citing to HRS § 46–6(f)(6)
(2012 Repl.), Kilakila contends that by leasing land at the
Observatory Site, the university is subdividing it, and that the
Solar Telescope will increase the intensity of land use in the
conservation district. HRS § 46–6(f)(6) defines “subdivision”
as follows:
§ 46–6 Parks and playgrounds for subdivisions.
....
(6) “Subdivision” means the division of improved or
unimproved land into two or more lots, parcels, sites,
or other divisions of land and for the purpose, whether
immediate or future, of sale, lease, rental, transfer of title
to, or interest in, any or all such lots, parcels, sites, or
division of land. The term includes resubdivision, and
when appropriate to the context, shall relate to the land
subdivided. The term also includes a building or group of
buildings, other than a hotel, containing or divided into
three or more dwelling units or lodging units.
*20 The Board concluded “[t]here is no proposed
subdivision of land related to this application.” The record
supports this conclusion.

7. HAR § 13–5–30(c)(8)
HAR § 13–5–30(c)(8) provides, “The proposed land use will
not be materially detrimental to the public health, safety, and
welfare.” Kilakila contends “insofar as the [Solar Telescope]
would adversely affect cultural resources, scenic views and
Haleakalā National Park, it is detrimental to public welfare.”
Kilakila provides no authority for this proposition.
The Board concluded the adverse impacts from the
construction and operation of the Solar Telescope would not
be materially detrimental to public health, safety and welfare,
and the telescope would have broad benefits for the public
health, safety and welfare:
Adverse impacts from the construction and operation of the
[Solar Telescope], including impacts to noise, air quality,
water resources, and hazardous materials and solid waste,
will be minimized or mitigated such that these impacts will
not be materially detrimental to the public health, safety
and welfare.
Noise levels are required to be below levels required by
the Department of Health and the construction personnel
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will be required to use appropriate safety procedures and
equipment. Little impact is anticipated to air quality or
water resources. The use of best management practices
during construction and the construction of a storm water
collection system and replacement of an existing cesspool
will mitigate against any potential impacts to water quality.
Little impact is anticipated from the solid waste or
hazardous materials related to the [Solar Telescope]. Solid
waste will be handled consistent with current procedures
for the existing facilities which calls for solid waste to be
kept in covered containers until it is removed to a licensed
Maui landfill. Handling and storage of hazardous materials
will be in compliance with the [Solar Telescope] Hazardous
Materials and Hazardous Waste Management Program....
Aspects of the [Solar Telescope] have been redesigned
to reduce or eliminate the need for the use or storage of
hazardous materials.
The [Solar Telescope] is designed to protect public health/
safety and welfare by providing scientific data that will
assist in learning more about the Sun's effects on our
atmosphere and environment and how the Sun affects
communication, power transmission and presents hazards
to humans in commercial air space.
The record reflects compliance with HAR § 13–5–30(c)(8).
B. The Board did not err by considering economic
factors.
Kilakila contends the Board improperly considered economic
benefits, job creation, and community benefits—criteria not
included in HAR § 13–5–30(c). This contention is without
merit. The Board concluded, under its HAR § 13–5–30(c)(4)
analysis, that

The benefits to be derived from the
[Solar Telescope] include not only the
advancement of scientific knowledge
that would be of significant benefit
to the world, but it would also create
economic benefits. Jobs and revenue
for the economy would be created
on Maui, both in the construction
of the [Solar Telescope] and in the
continued operation of the [Solar
Telescope]. Educational opportunities
would be created for students at the

Maui Community College as well as
for native Hawaiian astronomers.

*21 The circuit court found:
[The Board] acted consistently with HAR § 13–5–
1 which states, “[t]he purpose of this chapter is to
regulate land use in the Conservation District for the
purpose of conserving, protecting, and preserving the
important natural and cultural resources of the State
through appropriate management and use to promote their
long-term sustainability and the public health, safety, and
welfare.” [The Board] did not commit error in considering
other benefits.
Kilakila contends the Board's decision-making authority is
“naturally constrained” by HAR Chapter 13–5 but provides
no authority for the proposition that the Board is limited to
considering the HAR § 13–5–30(c) criteria when deciding
whether to grant conservation district use permits. As the
circuit court found, HAR § 13–5 has a broad purpose,
and includes promoting the public health, safety, and
welfare. Additionally, the Solar Telescope was subject to
environmental review under HRS Chapter 343. HRS § 343–2
(2010 Repl.) defines an “environmental impact statement” as

an informational document ... which
discloses the environmental effects
of a proposed action, effects of a
proposed action on the economic
welfare, social welfare, and cultural
practices of the community and State,
effects of the economic activities
arising out of the proposed action,
measures proposed to minimize
adverse effects, and alternatives to the
action and their environmental effects.

(Emphasis added.) And, HAR § 11–200–1 (1996) provides
“Chapter 343, HRS, establishes a system of environmental
review at the state and county levels which shall ensure that
environmental concerns are given appropriate consideration
in decision making along with economic and technical
considerations.” (Emphasis added.)
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C. The Board did not err erred by weighing the lack
of alternatives against the Solar Telescope's adverse
impacts.
Kilakila contends the Board's rules do not allow the Board
“to disregard, or minimize the importance of, visual or other
impacts simply because there may be no other place, or
manner, that a particular project can be built.” The Order
Granting CDUP provided:
23. The visual or other impacts of a project are site specific.
In the Matter of Conservation District Use Application for
Hawaiian Electric Company, Inc. to Construct a 138–kV
Transmission Line at Wa‘ahila Ridge, Honolulu, Hawai‘i,
DLNR File No. OA–2801 (“Wa‘ahila Ridge Decision ”) at
65–66, fn. 17 (Ex. B–1.)
24. BLNR also takes into consideration whether limited
alternatives may outweigh the obvious visual or other
impacts. [Id.] at 66, fn. 17....
25. Whether alternative sites for the project necessarily are
limited by their nature, obvious visual or other impacts may
be outweighed. [Id.]....
26. Structures and land uses which impact a public
viewplane of a significant natural feature like a pu‘u
or ridge should propose adequate mitigation or make
some showing of the lack of reasonable and practicable
alternatives. [Id.] at 64, fn. 13.
*22 The Board concluded “Haleakalā is one of only three
possible locations for the [Solar Telescope] in the world. Of
the three possible locations, Haleakalā is the best location.
There are no alternative sites for the [Solar Telescope] in
[Hawai‘i].” In response to Kilakila's argument below that the
Board erred by considering the lack of alternative sites as
a basis for its decision to grant the CDUP, the circuit court
concluded:
7. Kilakila cites the Court to HAR § 13–5–30(c) asserting
that the rules “do not allow the [Board] to disregard, or
minimize the importance of, visual or other impacts simply
because there may be no other place, or manner, that
a particular project can be built.” However, the record
reflects that the [Board] did consider other sites, including
locations at the Reber Circle site and the lower Mees site.
(Record references omitted).

The circuit court appears to have misconstrued Kilakila's
argument on this point. Kilakila contended the Board erred
by considering whether a lack of alternative sites weighed
in favor of granting the CDUP despite the Solar Telescope's
impact on natural resources; Kilakila did not contend the
Board failed to consider alternate sites. Nevertheless, Kilakila
cites to no authority that the criteria set forth in § 13–5–30(c)
is exhaustive or that the Board was limited to considering only
§ 13–5–30(c)'s criteria, and we find none.
D. UIA was authorized to apply for the conservation
district use permit.
Kilakila contends “[a]s a body corporate, only the University
itself has the legal authority to apply for permits[,]” and that
UIA had no authority to apply for a permit in its own name.
Kilakila also contends HAR § 13–5–31(a)(5) (1994) requires
the landowner to sign the conservation district use application
and here, the landowner is the UH, not the UIA. Kilakila's
contentions are unavailing.
HAR § 13–5–31(b) provides that for “state and public lands,
the [State] or government entity with management control
over the parcel shall sign as landowner.” The Order Granting
CDUP's FOF 2, unchallenged on appeal, provides:

2. The [UIA] was established in 1967
as an Organized Research Unit at the
University of Hawaii at Manoa. [UIA]
conducts research and educational
programs in most areas of modern
astronomy; it develops and manages
observatory facilities on Haleakalā and
Mauna Kea; and it constructs state-ofthe-art astronomical instrumentation.

Kilakila provides no authority to support the proposition
that the UIA director could not sign for the University as
“landowner.”
E. The Solar Telescope is consistent with the
Management Plan.
Kilakila contends the Solar Telescope is inconsistent with
the Management Plan because the staging and laydown
area for the Solar Telescope is to be located outside
the Observatory Site, at the adjacent Federal Aviation
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Administration (FAA) site, contrary to the Management
Plan's prohibition against parking outside the Observatory
Site. This contention is unavailing. The Management
Plan provides “to protect vital environmental resources ...
[p]arking of heavy equipment and storage of construction
materials outside the immediate confines of [the Observatory
Site] property is prohibited.” (Emphasis added.) The Draft
Supplemental Environmental Assessment, to which Kilakila
cites, provides the Solar Telescope staging and laydown area
would be located on both the Observatory Site and FAA
property. This assessment also provides that the FAA property
to be used for parking was previously disturbed, so parking
on it would not result in adverse effects on biological or
archeological resources, nor would it increase “environmental
impacts as compared to the FEIS analysis.” The circuit
court concluded the Management Plan “intended to prohibit
parking specifically in areas that contain vital environmental
resources.” Kilakila does not contend the purported deviation
from the Management Plan impacts vital environmental
resources nor does the record reflect such.

Kilakila appears to be referring to Minute Order No. 19,
which provided:

F. The Board's approval of Permit MA–11–04 did not
violate Kilakila's due process rights.
*23 Kilakila contends the Board prejudged the contested
case hearing. The thrust of Kilakila's contention is that by
first approving Permit MA–3542 without holding a contested
case hearing, the contested case hearing that resulted in
the approval of Permit MA–11–04 was a mere formality,
violating Kilakila's due process rights.

19. No construction shall occur during the pendency
of the contested case proceeding before the [Board],
DLNR File No. MA–11–04, except for the removal of
Reber Circle Site # 50–50–11–5443 and removal of
unused facilities at the [Observatory Site], as required by
sections II.G. and II.H. of the Programmatic Agreement
among the [NSF], the [NPS], the [University], the State
Historic Preservation Officer, and the Advisory Council
on Historic Preservation. Removal of Reber Circle shall
be in accordance with the requirements set forth in the
Programmatic Agreement.

As evidence, Kilakila asserts the Board did not allow Kilakila
to present its full case before it approved Permit MA–3542
in 2010. However, Kilakila 1 “involve[d] appellate review
of the December 1, 2010 decision by [the Board] to grant
the conservation district use application ... filed by [the
University].” Kilakila 1, 131 Hawai‘i at 206, 317 P.3d at 40.
Kilakila's due process argument relating to the Board's voting
prior to holding a contested case was addressed by Kilakila
1. Conversely, the instant case involves appellate review of
the Board's November 9, 2012 decision granting Permit MA–
11–04. Kilakila does not contend it was prohibited from
presenting evidence at the contested case hearing subject to
review here. 22
Kilakila also contends the Board's prejudgment is evidenced
by authorization of construction before the 2012 contested
case hearing had concluded. This contention is unavailing.

On April 11, 2012, the Board received notice that [UIA]
intended to commence construction activity on Monday,
May 14, 2012. By a separate letter [UIA] indicated that
the construction activity would include 1) the removal of
Reber Circle.and other previously disturbed sites and 2) the
creation of power and communications corridors to Pan–
STARRS and Mees buildings.
The Board is concerned that [UIA] intends to initiate
construction activity while the contested case hearing for
CDUP MA–3542 is ongoing. Despite this concern, the
Board recognizes that the removal of Reber Circle and
other previously disturbed sites, as described in Exhibit A,
has long been supported by Kilakila's president, Ki‘ope
Raymond.
With the concurrence of four members, the Board approves
modification of CDUP MA–3542 to include the following
condition no. 19:

Per the Order Granting CDUP's FOFs 282 and 283, the Reber
circle site is a remnant of a former telescope facility at the
Observatory Site, the removal of which was required both
by the Programmatic Agreement as a mitigation measure
for the Solar Telescope, and significantly, an Archaeological
Recovery Plan that was Board approved in 2006. Kilakila has
not contested FOFs 282 or 283 on appeal.
G. The Board's procedure was authorized.
*24 Kilakila contends “[n]o law allowed the [Board] to
conduct a contested case on whether to grant a conservation
district use permit when it had already granted the permit.”
As the concurrence in Kilakila 1 states, the HAR does not
explicitly authorize the Board, after holding a contested case
hearing, to revoke a permit it granted before holding the
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hearing. See Kilakila 1, 131 Hawai‘i at 213, 317 P.3d at
47. However, as discussed above, construction appears to
not have commenced under the first permit, Permit MA–
3542. And, the Board has broad powers under HRS § 171–
6 (2011 Repl.), including the power to “[d]o any and all
things necessary to carry out its purposes and exercise the
powers granted in [HRS Chapter 171].” HRS § 171–6(20).
Consequently, the contested case hearing that ultimately led
to approval of the second permit, Permit MA–11–04, was
authorized.
Kilakila also contends the contested case hearing was
procedurally flawed because it was “riddled with
procedural irregularities, including political pressure, ex parte
communication, the dual role of a deputy attorney general,
and the arbitrary omission of key findings of the hearing
officer.” Citing Waiāhole, Kilakila contends political pressure
—purportedly from Senator Inouye's office pressuring the
Haleakalā National Park superintendent to mute objections
to the Solar Telescope, and Senator Inouye and Governor
Abercrombie's respective offices pressuring Jacobson to
recommend approving the CDUA—violated its procedural
due process rights. This contention is without merit.
HAR § 13–1–37 provides:
§ 13–1–37 Ex parte (single party) communications.
(a) No party or person petitioning to be a party in a
contested case, nor the party's [sic] or such person's [sic]
to a proceeding before the [Board] nor their employees,
representatives or agents shall make an unauthorized ex
parte communication either oral or written concerning the
contested case to the presiding officer or any member of the
[Board] who will be a participant in the decision-making
process.
(b) The following classes of ex parte communications are
permitted:
(1) Those which relate solely to matters which a board
member is authorized by the [Board] to dispose of on
[sic] ex parte basis.
(2) Requests for information with respect to the procedural
status of a proceeding.

(3) Those which all parties to the proceeding agree or which
the board has formally ruled may be made on an ex parte
basis.
The Board discharged Jacobson on March 29, 2012 after he
sent an impermissible ex parte communication to counsel
for the University regarding alleged pressure placed upon
him to render a decision. The Board found the totality
of the circumstances gave rise to a question regarding
Jacobson's impartiality. The Board struck Jacobson's filings
and appointed a new hearings officer, Ishida. Kilakila
does not contend Ishida was subject to any ex parte
communication or political pressure. Consequently, any
impropriety was cured when the Board discharged Jacobson
and appointed Ishida. See generally Waiāhole (concern
regarding adjudicator impartiality focuses on the relation
between the communications and the decision-making
process).
*25 Kilakila contends the Board erred by refusing to
disqualify Chow as counsel for the tribunal because she
had a conflict of interest, having represented the Board
in circuit court proceedings regarding Kilakila's challenge
of the first permit, Permit MA–3542. Kilakila's citation to
White, 54 Haw. at 16, 501 P.2d at 363 is unavailing. White
involved a deputy attorney general who represented a party,
a superintendent, in an adversarial hearing against a teacher,
and then represented the tribunal in related hearings before the
Board of Education. Id at 11–12, 501 P.2d at 360–61. Here,
Chow did not represent a party and has only represented the
Board.

IV. CONCLUSION
Accordingly, the “Final Judgment” entered August 20, 2013,
and the “Order Affirming the Board of Land and Natural
Resources' Findings of Fact, Conclusions of Law, Decision
and Order in DLNR File No. MA–11–04” entered July 11,
2013, both entered in the Circuit Court of the First Circuit are
affirmed.
All Citations
134 Hawai'i 132, 337 P.3d 53 (Table), 2014 WL 5326757

Footnotes
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More specifically, the University Institute for Astronomy submitted the CDUA.
Kilakila is an organization “dedicated to the protection of the sacredness of the summit of Haleakal#.”
The Honorable Rhonda A. Nishimura presiding.
The FEIS assesses the impacts the Solar Telescope would have at the Preferred Mees and alternative Reber Circle sites
as well as the impact on the Observatory Site if the Solar Telescope were not built (“No Build” alternative). The FEIS
assesses the impacts of the Solar Telescope individually and in combination with existing facilities at the site (“cumulative
impacts”).
The Management Plan is a prerequisite for building astronomy facilities at the Observatory Site. See HAR 13–5–25(c)
(4) and 13–5–24 (astronomy facilities may be constructed in a conservation district general subzone only if the project
receives approval of a board permit and management plan). The Management Plan “includes policies and practices for
the long-term preservation of archedogical and cultural resources within the [Observatory Site].”
Chow represented the Board in a related case, Civ. No. 10–1–2510, contending the Solar Telescope was consistent with
HRS Chapter 205 and HRS Chapter 183C, as a specifically allowed use in the resource subzone of the conservation
district.
HAR § 13–1–32(c) provides in relevant part that during a contested case hearing, the hearing officer has the power to
“dispose of other matters that normally and properly arise in the course of a hearing authorized by law that are necessary
for the orderly and just conduct of a hearing.”
Reber Circle is the remnant of a former radio telescope facility at the Observatory Site. Removal of Reber Circle was
proposed as a mitigation measure.
Chairperson William Aila, Jr. (Aila), Attorney General David Louie, Bruce Coppa, a representative from the Governor's
office, and Jennifer Sabas (Sabas), staff member for Senator Inouye, appear to have attended, or at the least, planned
to attend the meeting.
The FEIS provided “[v]iewer sensitivity is assumed to be relatively high within the [Haleakal# National Park], based on
the fact that viewers in the area are predominantly visitors to the national park with an expectation of high visual quality
in the area .”
The FEIS explained that “[b]ecause of the distance of these views, regardless of whether the [Observatory Site] is visible
at present or not, the proposed [Solar Telescope] would not substantially alter the visual quality of the views.”
Additionally, the Board concluded “impacts to view planes will be mitigated through the choice of the location of the [Solar
Telescope] within the [Observatory Site] and the periodic evaluation of exterior paint options that could make the [Solar
Telescope] less noticeable.” This would presumably apply to the Solar Telescope's impact to both visual resources and
viewplanes, and visitor experience and use.
Citing Application of Kauai Elec. Div. of Citizens Utilities Co., 60 Haw. 166, 184, 590 P.2d 524, 537 (1978) (Citizens
Utilities ), Kilakila contends the Board failed to identify evidence in the record to reach a conclusion different from the
FEIS. This contention presumes the conclusions differ based on Kilakila's conflation of the terms “major,” from the FEIS,
and “substantial,” from HAR § 13–5–1. Additionally, Citizens Utilities held the agency had a duty to provide findings to
enable a meaningful review of its decision, see Citizens Utilities, 60 Haw. at 184, 590 P.2d at 537, which the Board
here fulfilled.
In Hawaiian, ahu is defined as a “heap, pile, collection, mound, mass; alter, shrine, cairn[.]” M.K. Pukui & S.H. Elbert,
Hawaiian Dictionary at 8 (1986).
In some cases the law allows agencies to not complete an Environmental Impact Study (EIS) where the agency adopts
mitigation measures. See Rumsfeld at 1217.
FOFs 3, 156, and 165 provide:
3. [Kilakila] is an organization that is dedicated to the protection of the sacredness of the summit of Haleakal#. One of
Kilakila's objectives is the protection of traditional and customary practices as well as natural resources. The directors
of [Kilakila] state that they engage in traditional and customary practices on Haleakal#. Among the practices exercised
by the directors of [Kilakila] are: malama aina [ (taking care of the land) ], the burying of piko [ (umbilical cord) ], offering
ho‘okupu [ (ceremonial gift-giving as a sign of honor and respect) ] (including pule [ (prayers, blessings) ], oli [ (chants) ]
and materials), connecting with their ancestors and participating in religious ceremonies. The directors of Kilakila enjoy
views of and from the summit of Haleakal# and the beauty of the area.
(Record references omitted.)
156. Comments were received that the summit of Haleakal# was used by native Hawaiians both as a place of burials
of the dead as well as a place for the burying of piko (umbilical cord). Burial places of the dead at Haleakal# include
Makaopalena, Kealaohia, Puukilea, Hamohamo, Alalakeiki, and Niuaiaawa.
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....
165. Members of Kilakila testified that they go to Haleakal#, especially during significant times such as the solstices and
equinoxes, to welcome the sun. In particular, [a member of Kilakila] testified that she believed the cultural practice of
going to the summit during these significant times started prior to 1892, although she could not say for sure. In addition,
[this member] testified that she goes to the summit, to the parking area of the National Park Service, to conduct these
practices.
(Record references omitted.)
Hawaiian words as defined in M.K. Pukui & S.H. Elbert, Hawaiian Dictionary (1986).
COL 29(a) provides:
Although Kilakila has not shown that its directors or members engage in activities that are traditional and customary,
according to Pratt, the Cultural Resources Assessment and the Supp. Cultural Assessment conducted in connection
with the [Solar Telescope] have established that traditional cultural practices, such as religious prayer and ceremonies,
the burying of piko [ (umbilical cord) ], and connection with akua (gods) and ancestors, have occurred and continue to
occur in the summit area. The practices engaged in by the directors and members of Kilakila are consistent with the
cultural practices set forth in the cultural assessments and will be accepted as such.
The FEIS indicated the Solar Telescope's individual impact on visitor experience would be overall moderate, adverse and
long-term and that “[c]hanges in the viewshed during the operations phase would result in major, adverse, and long-term
impacts on the visitor use and experience from locations where the proposed [Solar Telescope] would be prominently
seen, as described in Section 4.5–Visual Resources and View Planes.” Emphases added.) Section 4 .5 assesses the
direct and indirect individual impact to visual resources and concluded the intensity of impacts from various vantage
points would not exceed moderate.
After receiving comments on the FEIS, the [National Science Foundation (NSF) ], in its “Record of Decision,” which
approved the NSF's funding of the Solar Telescope, acknowledged that “in consideration of both the quantitative and
qualitative analyses and the comments of the [National Park Service] and others, NSF agrees that the construction and
operation of the [Solar Telescope] will have major adverse short-term and long-term impacts to visual resources and
view planes within key areas of the Park that will thus result in major adverse impacts to the visitor experience within
the Park.” (Emphasis added.)
Additionally, Kilakila contends the University inadequately presented and defended the FEIS impact assessment
methodology. This also goes to the weight of the evidence—i.e., Kilakila suggests that the Board should not have credited
the FEIS's assessments. Further, Kilakila fails to provide any authority to support its contention that the University had
to explain or defend the methodology or that any other methodology should have been used.
The plain language of HAR § 13–5–30(c)(4), prohibiting substantial adverse impacts to “existing natural resources within
the surrounding area, community, or region [,]” appears broader than the geographic scope of HAR § 13–5–30(c)(5),
which provides that the proposed land use “shall be compatible with the locality and surrounding areas, appropriate to
the physical conditions and capabilities of the specific parcel or parcels[.]” (Emphases added.)
Kilakila's Proposed Findings of Fact, Conclusions of Law, Decision and Order confirms this, providing: “All the
declarations, testimony and exhibits submitted by [Kilakila] were received into evidence except that Exhibit B–5 was
redacted to exclude page 4–67.”

End of Document
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