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L. INTRODUCTION

Amici curiae Conservation Council for Hawai‘i, Surfrider Foundation, Hawai‘1’s
Thousand Friends, Life of the Land, Maui Tomorrow Foundation, and KAHEA' respectfully
request this Court to grant the application for certiorari of plaintiffs-appellants Keep The North
Shore Country and the Sierra Club, Hawai‘i Chapter (together, the “community grouprs”) and
reverse the opinion of the panel majority of the Intermediate Court of Appeals (“ICA majority™)
in this case. As discussed below, the ICA majority gravely erred in precluding consideration of
changed circumstances or new evidence in deterrining the need for supplemental environmental
review under the Hawai‘i Environmental Policy Act (“HEPA™), Haw. Rev. Stat. (“HRS") ch.
343. Under the blanket rule the ICA majority impoéed, public agencies would never Be required
or even allowed to consider any changes in a project’s context -- 1.€., its environment -- no matter
how potentially significant the environmental impacts. This cramped reading of the law
produces absurd results and nullifies HEPA’s purpose of informed decision making and public
transparency. Amici request this Court to uphold the purpose of our fundamental and long-

standing environmental law by reversing the ICA majority’s opinion.

1. QUESTION PRESENTED
Can changed circumstances or new evidence regarding a project’s context require
supplemental review under HEPA to evaluate potentially significant changes in the project’s

environmental and community impacts?

! Amici detailed their backgrounds and interests in their Motion for Leave to Appear and
File a Brief as Amici Curiae filed September 11, 2009, which they incorporate here by reference.



1. STATEMENT OF THE CASE AND PRIOR PROCEEDINGS

Amici adopt by reference the background descriptions in the community groups’
application and briefs and Conservation Council for Hawai‘i’s amicus brief filed on March 7,
2008. In summary, aimost 25 years ago, in October 1985, the predecessor of Kuilima Resort
Company (“KRC”) submitted to the predecessor of the City and County of Honolulu’s
Department of Planning and Permitting (“DPP™) a revised Environmental Impact Statement
(“EIS™) for the proposal to expand an existing resort. (ROA 5:4.)* In the project description, the
EIS indicated the approximate timing of the development, projecting the construction of all of
the 1,450 new hotel rooms and the bulk of over 2,000 new condominiums in Phases I and II
beginning in 1986 and 1988-89, respectively, and the remaining construction in Phase III
beginning between 1993-96. (ROA 5:43-44, 34-36.) The EIS considered impacts to the area’s
traffic and roads based on reports analyzing traffic conditions only through the year 2000. (ROA
5:129-40.) The EIS did not address impacts to threatened green sea turtles, which DPP identified
as “one unreéolved issue” requiring follow-up (ROA 4:213; ROA (Civ. No. 01-1-265) 4:95), and
made no mention of endangered Hawaiian monk seals.

Other than certain renovations of the existing resort, no construction of the hotels and
condomimums had started as of November 2005, when KRC submitted a subdivision application
to DPP for approximately 744 of the resort’s 808 acres. (ROA 4:393-94; 4A:466-71.) Iﬁ the
meantime, the 20 years that passed since the EIS’s issuance in 1985 brought major changes in
the community, including:

. The present-day traffic gridlock on the North Shore’s sole access road,

Kamehameha Highway, even without the proposed development (see, e.g., ROA
4A:164-65, 201, 224, 228), an impact which the 1985 EIS did not anticipate even

2 Unless otherwise specified, the record citations refer- to the record in the consolidated
case, Civ. No. 06-1-867, by volume and page number (“ROA x:y”).



after full completion of the project (ROA 5:129-40). Both DPP’s Land Use Chief

and the community groups’ expert agreed that the 20-year old traffic analysis for

the EIS is “not sufficient” and “outdated.” (ROA 8:290-91, 263-65.)

. The emergence of the project area as habitat for protected species,

particularly endangered monk seals, as established by expert testimony and

evidenced by an exponential increase of monk seal sightings in and around the

project area, from usually zero and no more than two between the 1980s and

2000, to six in 2003, nine in 2004, 21 1n 2005, and 54, including the first recorded

pupping in the area, in 2006. (ROA 11:212-13, 215.)

In January 2006, DPP received letters from community members requesting the agency
to require a supplemental analysis of the proposed project due to changed circuamstances. (ROA
4:474-75, 538.) DPP denied the request outright without reviewing the 1985 EIS or considering
any subsequent circumstances and information, because in its view there was “no substantive
change in the project” and, therefore, no need to look any further. (ROA 4A:472-73; 8:332-33,
314-16.) See, e.g., ROA 4:316 (testimony of DPP official) (“Well, you know, everything has
changed in 20 years. I mean, obviously, that’s without even saying. You know, whether the
project itself has changed, that’s somethiﬁg that has not been shown to us.”).

The community groups brought this action against KRC and DPP (together, “appellees’).
The parties moved for summary judgment, and the circuit court ruled for appellees, concluding
inter alia that no substantive change in the project occurred. (ROA 12:14-15.)

The confﬁnunity groups then appealed, and the ICA denied the appeal in a split decision.
The ICA majority read the HEPA regulations, Haw. Admin. R. (“"HAR”) §§ 11-200-26, -27

(1996}, to eliminate any changes from consideration unless it is “a substantive change in the

action (the Project).” Unite Here! Local 5 v. City and County of Honolulu, 120 Hawai‘i 457,

465,209 P.3d 1271, 1279 (App. 2009). The majority then disregarded any changed
circumstances such as “increased traffic, other planned developments near the Project, and the

existence of endangered or threatened species.” Id. at 466, 209 P.3d at 1280. It also denied that



any change in the project’s timing occurred because “[n]either the Revised EIS nor the
governmental entities imposed a timing condition.” Id.

The dissent recognized that agencies must consider environmental changes in
determining whether supplemental review is required. Given the “overriding purpose of HEPA
to provide relevant information about the environméntal impacts . . . so that the agency can make
informed decisions,” the dissent saw “no logical reason to distinguish” between potentially
significant impacts from a change in the project, changed circumstances, or new information. Id.
at 471, 209 P.3d at 1285 (Nakamura, J., dissenting). “The agency must be ‘appriéed of and
consider significant changes to the project’s anticipated environmental impacts, regardless of the

source of or basis for such changes, in order to make informed decisions.” Id.

V. ARGUMENT

A. HEPA’s Purpose Is [nformed Decision Making And Full Disclosure.

This Court has repeatedly recognized HEPA’s purpose of establishing a review process to
“ensure that environmental concerns are given appropriate consideration in decision making”
and “alert decision makers to significant environmental effects which maﬁ result from the
implementation of certain actions,” so that “environmenial consciousness is enhanced,
cooperation and coordination are encouraged, and public participation during the review process
benefits all parties involved and society as a whole.” HRS § 343-1 (1993).” As this Court
explained, HEPA review ié. not a mere formality, but should function:

to provide the agency and any concerned member of the public with the
information necessary to evaluate the potential environmental effects of a

¥ See, e.g., Kahana Sunset Qwners Ass’n v. County of Maui, 86 Hawai‘i 66, 70, 947
P.2d 378, 382 (1997); Citizens for the Prot. of the N, Kohala Coastline v. County of Hawai‘i, 91
Hawai‘i 94, 104, 979 P.2d 1120, 1130 (1999); Sierra Club v. Department of Transp., 115
Hawai‘i 299, 342, 167 P.3d 292, 335 (2007).




proposed action . . . . so that the public may be allowed an opportunity to ‘
comment and the agency will have the necessary information to understand the
potential environmental ramifications of their decisions.

Kahana Sunset, 86 Hawai‘i at 72, 947 P.2d at 384. In short, HEPA’s “extensive environmental

review process” evaluates the action not in a benign vacuum, but together with “any detriment to

the surrounding community.” Pricg v. Obayashi, 81 Hawai‘i 171, 180, 914 P.2d 1364, 1373
(1996).

In this case, however, the ICA majority’s reading of HEPA stifles review of impacts by
artificially restricting consideration of current, changed circumstances, regardless of the potential
significance of the impacts. This misconstrues the HEPA rules, subverts the statute’s overall

purpose, and produces absurd results.

B. The ICA Majority Opinion Advances An Overly Rigid View Of HEPA’s Rules.

The ICA majority reached its conclusion based on its gloss on particular portions of the
HEPA rules, making much ado about language that “no other statement for that proposed action
shall be required, to the extent that the action has not changed substantively in size, scope,
intensity, use, location or ﬁming, among other things,” HAR § 11-200-26, The ICA majority
read this language to impose a threshold barrier in a “two-part test,” which first eliminates any
changes from consideration unless it is “é substantive change in the action (the Project),” then
only afterwards allows consideration whether the change will “likely have a significant effect.”
Unite Here!, 120 Hawai‘i at 465, 209 P.3d at 1279.

The HEPA rules are not as stilted as the ICA majority would suggest. First, the sentence
immediately following the clause quoted above states:

If there is any change in any of these characteristics which may have a significant

effect, the original statement that was changed shall no longer be valid because an

essentially different action would be under consideration and a supplemental
statement shall be prepared and reviewed as provided by this chapter.




HAR § 11-200- 26 (emphasis added). Contrary to the ICA majority’s artificial separation of the
two sentences into a “two-part test,” the reading of the sentences in pari materia establishes that

§ 11-200-26 equates a *substantive change” in an action to any change in any of the action’s

characteristics that may* have a significant effect and would thus give rise to an essentially
different action. This language does not preclude consideration of the action’s context. Rather,
in requiring consideration of an expansive and expressly open-ended list of “characteristics” that
may change and result in an “essentially different action,” the language encompasrses the totality
of an action’s circumstances.

For example, while the characteristic of “intensity” is not defined, § 11-200-27 refers to
“intensity of the environmental impacts,” an increase in which requires a supplemental
statement. This parallels the National Environmental Policy Act (“NEPA”), which states that
intensity “refers to the severity of impact.” 40 C.F.R. § 1508.27 (1987).° The intensity of
environmental impacts necessarily depends on context and can change because of changes in
context. Similarly, while the HEPA rules establish that a change in an action’s “timing” alone

can warrant a supplemental statement, changed timing means nothing in a vacuum and can only

* The term “may” sets a “low standard” for an EIS or supplemental EIS: plaintiffs “need
not show that significant effects will in fact occur,” but only raise “substantial questions whether
a project may have a significant effect.” Klamath Siskiyvou Wildlands Ctr. v. Booty, 468 F.3d
549, 562 (9th Cir. 2006); see infra note 5. Moreover, “it is the agency, not the environmental
plaintiff, that has a continuing duty to gather and evaluate new information relevant to the
environmental impact of its actions,” and the project proponent that bears the responsibility to
conduct the analysis of impacts; “fulfillment of this vital responsibility should not depend on the
vigilance and limited resources of environmental plaintiffs.” Friends of the Clearwater v.
Dombeck, 222 F.3d 552, 559 (9th Cir. 2000) (emphasis added) (internal quotation marks
omitted). Thus, while the ICA erroneously imposed an absolute rule against supplemental
review absent a project change, appellees’ additional arguments that the community groups have
not shown significant impacts in this case equally miss the mark.

3 This Court has consistently consulted NEPA as a model for HEPA. See, e.g., Citizens,
9] Hawai‘i at 105, 979 P.2d at 1131; Sierra Club, 115 Hawai‘i at 340-41, 167 P.3d at 333-34.
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bear any significance if the action’s context changes during that time. Moreover, the HEPA

rules indicate that the “characteristics™ of an action, which all environmental assessments

(“EAs”) and EISs must address, include “the action’s technical, economic, social, and
environmental characteristics.” HAR §§ 11-200-10(4), -17(e)(3) (1996) (emphasis added). See
also id. § 11-200-2 (1996) (defining “environment™ as “inclusive of all the physical, economic,
cultural, and social conditions that exist within the area affected by a proposed action™). The

~ ICA majority allowed for none of this, but instead strained to restrict its reading of the rule.

In addition, § 11-200-27 states unequivocally:

A supplemental statement shall be warranted when the scope of an action has

been substantially increased, when the intensity of environmental impacts will be
increased, when the mitigating measures originally planned are not to be

implemented, or where new circumstances or evidernice have brought to light
different or likely increased environmental inipacts not previously dealt with.

{Emphasis added.) As stated above, “environmental impacts” are defined in relation to the
environment and can increase baséd solely on changed context. Finally, if any doubt remained
whether changed circumstances can reQuire a supplemental statement, the rule expresély says SO
by requiring supplementation based on “new circumstances or evidence.” The ICA majority’s
reading eliminates this language from the rules, contraveniﬁg the “cardinal rule” that “no clause,

sentence, or word shall be construed as superfluous, void, or insignificant if a construction can be

legitimately found which will give force to and preserve all words of the [rule].” State v. Gomes,
117 Hawai‘i 218, 232, 117 P.3d 928, 942 (2008).% In sum, far from establishing an arbitrary bar
against considering new circumstances or evidence, as the ICA majority maintained, the HEPA

rules state the opposite, requiring agencies to consider situations when “new circumstances or

6 See generally Allstate Ins. Co. v. Ponce, 105 Hawai‘i 445, 454, 99 P.3d 96, 105 (2004)
(recognizing administrative rules are interpreted in the same way as statutes).




evidence” produce an “essentially different action” with “different or likely increased

environmental impacts not previously dealt with.”

C. The ICA Majority Opinion Negates HEPA’s Underlying Purpose.

However straightforward the language of the rules may have appeared to the ICA
majority, the Court “must read [the] language in the context of the entire [law] and construe it in

a manner consistent with its purpose.” Kahana Sunset, 86 Hawai‘i at 71; 946 P.2d at 383. The

“plain language” guides interpretation only insofar as the “administrative rule’s language is
unambiguous, and its literal application is neither inconsistent with the policies of the statute the
rule implements nor produces an absurd or unjust result.” Ponce, 105 Hawai‘i at 454, 99 P.3d at
' 105. Indeed, “it is well settled that this court may depart from a plain reading of a [law] where a
literal interpretation would lead to absurd and/or unjust results.” Morgan v. P.lanning Dept., 104
Hawai‘i 173, 185, 86 P.3d 982, 994 (2004).
This Court has consistently interpreted environmental laws, including HEPA, to uphold,

and not undermine, their underlying purpose.’ Particularly instructive is the Morgan case, where

the Court looked beyond the plain language of the Coastal Zone Management Act (“CZMA™)

7 See, e.g., Pearl Ridge Estates Community Ass’n v. Lear Sigler, Inc., 65 Haw. 133, 648
P.2d 702 (1982) (rejecting an interpretation that would circumvent HEPA review) (discussed
infra); Sierra Club, 115 Hawai‘i at 343, 167 P.3d at 336 (rejecting as “contrary to the expressly
stated purpose and intent of HEPA” the artificial exemption of the Superferry project from
review by considering the physical harbor improvements “in isolation”); Kahana Sunset, 86
Hawai‘i at 70-72; 946 P.2d at 382-84 (rejecting county’s exemption of project from review
because without such review, “the legislative intent that potential effects be studied and the
public notified is undercut™); Citizens, 91 Haw at 104-05, 979 P.2d at 1130-31 (requiring review
by county agency “[t]o achieve the salutary objectives of HEPA™).

See also Morgan, 104 Hawai‘i at 185-86, 86 P.3d at 994-95 (discussed infra); Curtis v.
Board of Appeals, 90 Hawai‘i 384, 396, 978 P.2d 822, 834 (1999) (reviewing the purpose of the
state Land Use Law, HRS ch. 205, and holding that “the wholesale inclusion of cellular
telephone towers in agricultural districts as ‘utility lines’ under [the law] unreasonably expands
the intended scope of this term and frustrates the state land use law's basic objectives of
protection and rational development™).




and upheld the law’s purpose by holding that an agency issuing a Special Management Area
(“SMA”) Use permit (in that case, for a seawall that subsequently damaged the environment) has
the authority to revoke, amend, or modify such permits. See 104 Hawai‘i at 175, 86 P.3d at 984.
The Court specifically rejected the lower court’s literal interpretation of HRS § 205A-29 (2001),
which states: “Action on the special management permit shall be final unless otherwise
mandated by court order.” Notwithstanding this language, the Court found no express bar
against modification of permits. Morgan, 104 Hawai‘i at 186, 86 P.3d at 995.

Rather, when viewing the statute in its entirety, the CZMA’s primary purpose was

to establish a regulatory scheme to protect the environment and natural resources

of Hawai‘i’s shoreline areas. However, pursuant to the circuit court’s

interpretation ... the Planning Commission would need to file a court action each

time a SMA Use permit needs modification. This interpretation is unreasonable

and circuamvents the Planning Commission’s statutorily mandated authority under

the CZMA. This court will not permit an interpretation of HRS § 205A-29 that
produces such an absurd result.

Likewise, in this case, the ICA majority’s interpretation of HEPA is unreasonable,
contradicts the law’s purpose, and produces an absurd result. The HEPA statute contains no
express bar against supplementing prgvious EISs. Moreover, as discussed above, not only do the
HEPA rules not expressly preclude consideration of changed circumstances in determining the
need for a supplement, they expressly require a supplement based on potentially significant
changed circumstances. HAR § 11-200-27.3 The ICA majority opinion, however, eliminates
any consideration of changed context, regardless of the potential significance of the impacts.

This is absurd, and it directly undercuts HEPA’s purpose of informed decision making and full

% The Environmental Council, the agency charged with rulemaking for HEPA, see Sierra
Club, 115 Hawai‘i at 306 n.7, 167 P.3d at 299 n.7, and thus entitled to deference in the exercise
of that role, see Del Monte Fresh Produce (Hawai‘i), Inc. v. ILWU, Local 142, 112 Hawai‘i 489,
499-500, 146 P.3d 1066, 1076-77 (2006), properly enacted the rules in line with the statute’s
underlying purpose.




public disclosure of environmental and community impacts. See Unite Here!, 120 Hawai‘i at
471-72, 209 P.3d at 1285-86 (Nakamura, J., dissenting).”

Along the same lines, in Pearl Ridge, this Court interpreted HEPA’s requirement of an
EA for any action using land classified as “conservation” under HRS ch. 205, see HRS § 343-
5(a)(2) (1993), to require an EA also for a reclassification of land out of conservation. 65 Haw.
at 134-35, 648 P.2d at 703-04. Quoting HEPA's statement of purpose in HRS § 343-1, the Court
rejected a literal reading under which anyone “could, and would, avoid [the review] requirement
entirely by simply applying . . . for a reclassification.” Pearl Ridge, 65 Haw. at 134-35, 648 P.2d
at 703-04."° Here, however, the ICA majority interpreted the HEPA rules to create such a
loophole, such that a developer could, and would, avoid any further review sirﬁply by avoiding
any substantive changes to the project (at least until after it has received all approvals). This may
suit the purposes of individual parties, but in no way serves the public purpose of the law.

HEPA’s purpose mirrors that of its federal counterpart, NEPA, see supra note 5. The
U'S.' Supreme Court has recognized that NEPA’s “action-forcing™ purpose dictates an implied
requirement to supplement EISs to examine changes in environmental impacts. See Marsh v.

Oregon Natural Res. Council, 490 U.S. 360, 370-71 (1989). As the Court explained:

It would be incongruous with this approach to environmental protection, and with
the Act's manifest concern with preventing uninformed action, for the blinders to
adverse environmental effects, once unequivocally removed, to be restored prior
to the completion of agency action simply because the relevant proposal has
received initial approval.

? While the dissent raised an example of a hurricane transforming the area, the majority’s
ruling would preclude consideration of all kinds of information (e.g., uncovered toxic waste or
sacred burials), at any time (decades or one day after EIS acceptance), not previously considered

for whatever reason (new discovery or even a failure to disclose).
% The legislature later confirmed and codified this ruling in HRS § 343-5(a)(7) (1993).
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Id. at371."

Indeed, the federal Council on Environmental Quality’s guidance on NEPA states that
“|a]s a rule of thumb, if the proposal has not yet been implemented, or if the EIS concerns an
ongoing program, EISs that are more than 5 years old should be carefully reexamined to
determine if the criteria in [the rules] compel preparation of an EIS supplement.” Forty Most
Asked Questions Concerning CEQ's National Environmental Policy Act Regulations, question
32, 46 Fed. Reg. 18026 (1981) (emphasis added). Here, almost 25 years have passed with no
examination of the need for a supplement, and the ICA majority’s ruling would allow such
willful ignorance to extend indefinitely.

~This NEPA authority only highlights that the ICA mdjority’s interpretation of HEPA,

allowing agencies to put on blinders to changed circumstances or new information, negates the
law’s purpose. If allowed to stand, agencies would never be required or even allowed to
consider changes in a project’s environment, no matter how potentially significant the

environmental impacts. Moreover, under the ICA majority’s reasoning, if the initial EIS or

approval contained no “time condition,” agencies will never consider updated information on
potential impacts, no matter how much time passes and circumstances change.'> The legislature

and Environmental Council could not have intended to impose such a nonsensical blanket rule.

1 Gee also Friends of the Clearwater, 222 F.3d at 557 (“In view of [NEPA’s] purpose, an
agency that has prepared an EIS cannot simply rest on the original document. The agency must
be alert to new information that may alter the results of its original environmental analysis.™);
Idaho Sporting Congress v. Alexander, 222 F.3d 562, 566 n.2 (9th Cir. 2000) (recognizing that
“NEPA imposes on federal agencies a continuing duty to supplement existing EAs and EISs in
response to significant new circumstances or information relevant to environmental concerns and
bearing on the proposed action or its impacts™ (internal quotation marks omitted)).

12’ Even setting aside the ICA majority’s arbitrary requirement of a “substantive change
in the Project,” its further assertion that no change in “timing” can occur absent an initial “timing
condition” is a complete non-sequitur. The EIS in this case based its analysis on projected
timeframes that passed years ago. See HAR § 11-200-26 (recognizing that an EIS is “qualified”
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V. CONCLUSION

The wisdom of supplementing obsolete EISs, and the absurdity of barring such
supplementation, are not legitimately in dispute. Even “[KRC] does not take issue with an
argument that, as a matter of policy, EISs should have an end date,” KRC’s Ans. Br. at |, n.2,
although the issue here is not end dates for EISs, but simply meaningful, up-to-date EISs. The
ICA majority, however, gravely erred by straining to establish a categorical rule that defeats,
rather than upholds, HEPA’s undisputed ﬁnderlying purpose and ill-serves, rather than benefits,
“all parties involved and society as a whole.” Accordingly, for the reasons stated above and in
the community groups’ application, amici respectfully request this Court to grant certiorari and
reverse the [CA majority’s opinion.

DATED: Honolulu, Hawai‘i, September 17, 2009

T

ISAAC H. MORIWAKE

EARTHJIUSTICE

223 South King Street, Suite 400

Honolulu, Hawai'i 96813-4501

Attorneys for Amici Curiae

CONSERVATION COUNCIL FOR HAWAI'I,
SURFRIDER FOUNDATION, HAWAI‘I'S
THOUSAND FRIENDS, LIFE OF THE LAND,
MAUI TOMORROW FOUNDATION, AND
KAHEA

by various factors, including timing). An EIS based on outdated and incorrect information does
not fulfill HEPA’s purpose. Indeed, under the majority’s reasoning, a developer is free to say
anything in an EIS about its plans and the resulting impacts, then later nullify the EIS at will as
long as no specific “condition” exists.
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Background: Environmental group sued county,
Director of Department of Planning and Permitting
{DPP), and owner of resort, seeking a determination
that, under Hawai‘i Environmental Policy Act
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{HEPA), a supplemental environmental impact
statement (SELS) had to be prepared before a subdivi-
sion application could be approved to facifitate re-
sort's expansion project. The First Circuit Court
granted defendants' motions for summary judgment.
Group appealed.

Holdings: The Intermediate Court of Appeals, Foley,
J., held that:

(1) group failed to show a substantive change in the
project, and

(2} the subdivision application did not constitute an
“action” under the Hawai‘i Environmental Policy Act
{HEPA), and, thus, no SE1S was required.

Affirmed.

Nakarnura, J., dissented and filed opinion.
West Headnotes

L1] Environmental Law 149E €597

49E Environmental Law
T49EXIT Assessments and Impact Statements
149Ek597 k. Updated or Supplemental
Statements; Recirculation. Most Cited Cases
Environmental regulations do not require a supple-
mental environmental impact statement (SEIS) to a
construction project or action unless there has been a
substantive change in the action. HAR §§ 11-200-2,
11~200-26, 11-200-27.

12] Environmental Law 149E €597

149EX1] Assessments and Impact Statements
149Ek597 k. Updated or Supplemental
Statements, Recirculation. Most Cited Cases
Increased traffie, other planned developments near
the resort expansion project, and existence of endan-
gered species, which environmental group contended
was new information that could not have been known
when environmental impact report was certified as
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complete, did not constitute “substantive change™ in
project, for which a supplemental environmental im-

pact statement (SEIS) was required. HAR §§ 11-200-
2, 11-200-27.

[3] Environmental Law 149E €597

149E Environmental Law

149EX]] Assessments and Impact Statements

Statements; Recirculation. Most Cited Cases

Subdivision application filed by resort owner to fa-
cilitate completion of resort expansion project did not
constitute an “action” under the Hawai‘i Environ-
mental Policy Act (HEPA), and, thus, no a supple-
mental environmental impact statement (SEIS) was
required; subdivision application was not the start of
project, revised EIS had already been completed,
project entitlements had been granted, and project
was not in shoreline area. HRS §§ 205A-41, 343-2,

343-5(a); HAR & 11-200-7.

[4] Environmental Law 149E €591

14913 Environmental Law
149EX1] Assessments and Impact Statements

149Fk584 Necessity for Preparation of
Statement, Consideration of Factors, or Other Com-
pliance with Requirements

149EkS91 k. Scope of Project; Multiple

Projects. Most Cited Cases
The purpose of administrative rule, allowing a group
of actions proposed by an agency or an applicant of &
project affecting environment, to be treated as a sin-
gle action, is to prevent the pursuit of projects in a
piecemeal fashion; “piecemealing” or “segmentation”
occurs when a party tries to mask the full nature of
the project or divides up what is clearly a larger ac-
tion into smaller pieces. HAR § 11-260-7,
**1272 Rory R, Wicks of Coast Law Group LLP
(admitted pro hac vice) (William S. Hunt, Laura P,
Couch, and Blake K. Oshirg of Alston Hunt Floyd &
Ing, Honolulu, and Marco A. Gonzalez of Coast Law
Group LLP (admitted pro hac vice) with him on the
briefs), for Plaintiffs-Appellants.

(Terence J. O'Toole, Lane Hornfeck; Wil K. Yama-
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moto, and Shyla P.Y. Cockett of Starn O'Toole Mar-
cus & Fisher, with her on the brief), Honolulu, for
Defendant- Appellee Kuilima Resort Company.,

Don S. Kitaoka, Deputy Corporation Counsel, City
and County of Honolulu (Lori K.K. Sunakoda, Dep-
uty Corporation Counsel, City and County of Hono-
lulu with him on the brief) for Defendants-Appeliees
City and County of Honolulu and Henry Eng.

Pamela W. Boon, Lindsey Kasperowicz, and Ronald
N.W. Kim of Paul Johnson Park & Niles, Honolulu,
on the brief, for amicus curiae Conservation Council
for Hawai‘i.

#*1273 WATANABE, Acting C.J., and FOLEY, 1;
and NAKAMURA, 1., dissenting.

Opinion of the Court by FOLEY, 1.

459 Plaintiffs-Appellants Keep the North Shore
Country (KNSC), a Hawai*'i non-profit corporation,
and Sierra Club, Hawai‘i Chapter (Sierra Club), a
foreign non-profit corporation, (collectively, Plain-
tiffs} appeal from the Amended Final Judgment filed
on June 4, 2007 in the Circuit Court of the First Cir-
cuit L (circuit court). The circuit court entered
judgment in favor of Defendants-Appellees City and
County of Honolulu (CCH); Henry Eng (Eng), Direc-
tor of Department of Planning and Permitting (DPP),
in his official capacity; and Kuilima Resort Company
(Kuilima), a Hawai‘i general partnership, {collec-
tively, Defendants) and against Plaintiffs on all of
Plaintiffs' claims as set forth in their First Amended
Complaint.

FIN1. The Honorable Sabrina S. McKenna
presided.

On appeal, Plaintiffs contend the circuit court erred in
granting Kuilima's Third Motion for Summary Judg-
ment and denying Plaintiffs'’ Motion' for Summary
Judgment.

L

In the 198(’'s, Kuilima's predecessor in interest,
Kuilima Development Company (KDC), owned a

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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resort on the North Shore of the Island of O*ahu. The
resort consisted of a 487-room hotel and an 18-hole
golf course. KDC proposed the Kuilima Resort Ex-
pansion (Project), which would involve expansion of
the existing hotel and new construction of three ho-
tels for a total of 1,450+ new units; renovation of the
existing 18-hole golf course; and new construction of
2,060+ condominium units, a 70,000+ sq. ft. com-
mercial complex, an [8-hole golf course and club-
house, a tennis center, and an equestrian center. The
Project also called for infrastructure and public im-
provements, including a new wastewater treatment
plant, a production water well, a standby well, a new
reservoir, new water distribution lines, improvements
to the portion of Kamehameha Highway fronting the
resort, two private and two public beach parks, a
wildlife preserve that included virtually all of Puna-
hoolapa Marsh, and public rights-of-way to the
shoreline.

A. Environmental Impact Statement {EIS)

In connection with the Project, Kuilima published an
EIS Notice of Preparation in the Office of Environ-
mental Quality Control {OEQC) Bulletin on Novem-
ber 8, 1983, seeking comments to aid in the prepara-
tion of a Draft EIS. The Draft EIS was filed with the
OEQC on August 5, 1985 and published in the
OEQC Bulletin on August 8, 1985. Comments to the
Draft EIS were vsed in the preparation of the Revised
EIS, which was submitted to the DPP's predecessor,
the Department of Land Utilization {DLU), on Octo-
ber 7, 1985.

The Revised EIS identified additional traffic as one
of the unavoidable environmental effects of the Pro-
ject's development and included a traffic study pre-
pared by a company retained by Kuilima. The traffic
study examined the traffic conditions that would be
caused by an increase in visitors to the region, with
projections through the year 2000. Access to the Pro-
ject would be via Kamehameha Highway, a two-lane,
two-way, undivided state highway that serves as the
only arterial highway on O‘ahu's North Shore. The
study concluded that “[w]hile the increased traffic
generated by the proposed resort expansion is signifi-
cant when compared to the projected background
conditions, it is not beyond the carrying capacity of
an upgraded, high quality two-lane arterial.”
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The Revised EIS mentioned a potential impact on
green sea turtles, a “threatened” species under the
federal Endangered Species Act, when discussing the
desilting of Kawela Bay (which borders on the Pro-
ject). 1t noted that the desilting would be located
“across the area where the abundant growths of algae
that are known to be important diet items of [green
sea turtles] are found.” The Revised EIS did not men-
tion any anticipated impact upon the Hawaiian monk
seal, an “endangered” species under the Endangered
Species Act.

**1274 *460 At the time the Revised EIS was pre-
pared, the Project was to be developed in three
phases, with phase I starting in 1986, phase II starting
between 1988 and 1989, and phase III starting be-
tween 1993 and 1996. The DLU accepted the Re-
vised EIS on October 30, 1985.

B. Initial Approvals and Delays in the Project's
Development

The Revised EIS listed additional governmental ap-
provals KDC needed to obtain in order to complete
development of the Project, including rezoning ap-
proval from the DLU, grading and building permits, a
shoreline certification, a Special Management Area
Use Permit, and subdivision approval.

On March 27, 1986, the Land Use Commission ap-
proved the reclassification of 236 acres of the prop-
erty from Agriculture District to Urban District for
resort and golf course uses.

On May 23, 1986, the DLU accepted KDC's applica-
tion for a Special Management Area Use Permit and
Shoreline Setback Variance. KDC sought to expand
its resort by developing a master-planned resort
community that would include hotels, dwellings,
commercial areas, golf courses, parks, roadways; to
replace two drainage culverts with open channels;
and to conduct a desilting operation at Kawela Bay.

On June 25, 1986, a bill for an ordinance to rezone
certain portions of the property to be developed under
the Project was introduced before the CCH City
Council (City Council). The bill incorporated the
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Unilateral Agreement and Declaration for Condi-
tional Zoning (Unilateral Agreement), in which KDC
agreed that the zoning change would be subject to
conditions requiring, among other things, construc-
tion of a wastewater treatment plant, construction of
low-to-moderate-income housing, improvements and
modifications to roadways, the implementation of a
shuttle service, and the establishment of a child care
center, parks, public easements to and along the
shoreline, and public parking. Like the Revised EIS,
the Unilateral Agreement anticipated development to
proceed in three phases, the last phase to be com-
pleted before 2000. The Unilateral Agreement noted
that development may deviate from the phased de-
velopment schedule “due to the occurrence of
changed economic conditions, lawsuits, strikes or
other unforeseen circumstances.”

The City Council passed the rezoning bill on August
14, 1986 and approved KDC's application for the
Special Management Area Use Permit and Shoreline
Setback Variance by resolution adopted on October
1, 1986 {the March 27, 1986; August 14, 1986; and
Qctober 1, 1986 approvals are collectively referred to
as the Project Entitlements).

Over the next twenty years, only certain aspects of
the Project were completed. KDC constructed a
wastewater ireatment plant and water main between
January 1989 and March 1990, the Opana Wells be-
tween February 1989 and March 1991, and the
Palmer Golf Course between March 1989 and March
1991. Construction of improvements to Punahoolapa
Marsh began in approximately March 1990. From
1990 through 1991, KDC obtained subdivision ap-
provals for various parcels to be used for parks,
roads, hotels, a golf course, and a golf clubhouse.

In March 1999, Kuilima purchased the property un-
derlying the Project from KDC and KDC assigned its
interest in the Project to Kuilima.

In May 1999, the DPP drafted the Ko‘olau Loa Sus-
tainable Communities Plan “to help guide public pol-
icy, investment, and decision-making through the
2020 planning horizon” in order to maintain and en-
hance “the region's ability to sustain its unique char-
acter, current population, growing, families, lifestyle,
and economic livelihood.” The plan recognized and
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supported the Project. The City Council adopted the
plan on December 16, 1999,

Kuilima renovated the existing Fazio Golf Course
between 2000 and 2002. In 2003, Kuilima obtained
approval to renovate and expand existing portions of
the Turtle Bay Resort. Between 2003 and 2008,
Kuilima invested about $100 million in completing
these renovations, which included the addition of
nine resort condeminium units,

*%1275 *461 As of November 2005, construction on
the major components of the Project, including the
hotel rooms and the condominium units, had not be-
gun,

C. The 2005 Subdivision Application

On November 8, 20035, Kuilima submitted a Site De-
velopment Division Master Application Form (Sub-
division Application)to the DPP, seeking subdivision
approval for approximately 744 acres of its 808-acre

property.

In response to the Subdivision Application, the DPP
received two letters in January 2006, asking that the
DPP require the preparation of a Supplemental EIS
{SEIS) before approving the Subdivision Application.
In a January 5, 2006 letter, Eric Gill, the treasurer of
UNITE HERE! Local 5, asserted that an SEIS was
required because twenty years had passed since the
Revised EIS and changes had occurred-in the “traffic,
water availability, hotel and housing needs, endan-
gered species habitat needs, and the like.” North
Shore resident Ben Shafer submitted a January 6,
2006 letter, stating that “[mjuch had changed since
the approval of the [Revised] EIS ... some twenty
years ago” and an SEIS needed to be prepared to al-
low for community input and to address new con-
cemns regarding “[t]ransportation, sewage, housing,
water, cultural [issues], fand] the Master Plan for the
Ko‘olauloa region.”

The DPP responded to the Shafer and Gill letters that
because no specific time limit had been imposed on
the Project at the time of the Project's initial approval,
the DPP felt it could not require an SEIS to address
changes in the conditions surrounding the Project
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caused by the passage of time. Although DPP pianner
James Peirson (Peirson) drafted the January 19, 2006
reply letter to Shafer, the letter was signed by Eng.
The DPP's letter to Shafer stated:

No time frame for development was either implied or
imposed by the City Council as part of its approval.
Accordingly, the developer is entitled to proceed
with the project as approved. By not imposing any
time limits at the time, the City Council indicated
that the project could be developed at its own pace.
Further, as a matter of law, the [CCH] ¢annot ret-
roactively impose time limits or unilaterally re-
scind an entitlement like an approved discretionary
permit. .

(Emphasis added.)

The DPP's reply letter to Gill, dated January 31,
2006, was prepared by DPP planner Mario Siu-Li
(Siu-Li) and signed by Eng. The letter explained that
an SEIS was not required because as long as Kuilima
was following the appropriate subdivision rules and
regulations, the CCH was obligated to continue to
process the Subdivision Application. The DPP pro-
vided Gill a copy of its reply letter to Shafer.

Peirson explained in his deposition that when deter-
mining whether to require an SEIS, DPP looked to
see if there had been any substantive changes to a
project. In his deposition, Siu-Li similarly stated that
the reason why the DPP did not require an SEIS for
the Project was because “the [Slubdivision
[Alpplication was not changing the existing condition
of the properties.”

On March 8, 2006, the State of Hawai‘i Environ-
mental Council heard testimony from members of the
North Shore community regarding the SEIS issue. On
March 22, 2006, the Environmental Council wrote to
the DPP requesting clarification as to why the Project
did not require an SEIS considering “the changes in
timing since 1985, especially with respect to cumula-
tive impacts and mitigative measures articulated in
the original accepted [Revised EIS].” In an April 4,
2006 letter, the Department of Corporation Counsel
for CCH responded that the DPP would not comment
on the Environmental Council's concerns because the
issue of requiring an SEIS had become the subject of
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litigation.

The Environmental Council sent a follow-up letter to
the DPP dated June 14, 2006, expressing the council's
concern that the DPP was placing the burden on oth-
ers to prove an SEIS was required instead of making
its own independent determination:

The Council is concerned that ... DPP has not made
an independent determination of whether an SEIS
is required. Rather, it appears as though DPP be-
lieves that it should not require an SEIS unless
%462 **1276 some third party proves to DPP that it
is required. This does not appear to be correct.

The Environmental Council also stated that based on
the information available to it regarding changing
environmental conditions in the Project over the last
twenty years and changes in the Project's timing and
scope, it believed the DPP should require Kuilima to
prepare an SEIS for the Project.

As part of its subdivision review process, the DPP
circulated Kuilima's Subdivision Application to vari-
ous interested departments and agencies of CCH and
the State of Hawai‘i for review, comment, and ap-
proval. The State of Hawai‘i Department of Trans-
portation (DOT) was among the departments and
agencies that reviewed the Subdivision Application.
The DOT accepted Kuilima's Roadway Improve-
ments Implementation and Phasing Plan after
Kuilima agreed to revise its Traffic Impact Analysis
Report to address the DOT's concerns. On September
29, 2006, without requiring an SEIS, the DPP tenta-
tively approved the Subdivision Application.

D. Proceedings in the Circuit Court

Two civil lawsuits were filed in connection with the
DPP's decision not to require an SEIS for the Project.

On February 15, 2006, UNITE HERE! Local 5, Gill,
and Todd A.K. Martin filed a complaint against CCH
and Kuilima in Civil No. 06-1-0265, seeking declara-
tory and injunctive relief relating to the lack of an
SEIS for the Project.

Plaintiffs filed their complaint on May 19, 2006 and
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their First Amended Complaint for Declaratory and
Injunctive Relief on June 7, 2006, in Civil No. 06-1-

0867. Plaintiffs alleged that a substantive change in -

the timing of the Project had increased the intensity
of the Project’s environmental impacts and, thus,
Kuilima was required to prepare an SEIS for the re-
maining portions of the Project. Plaintiffs asked the
circuit court to (1) order Kuilima to prepare an SEIS
updating the Revised EIS before Kuilima proceeded
with the dormant portions of the Project; and (2} is-
sue an injunction against any further ground work or
construction by Kuilima relating to the Project until
the SEIS had been prepared.

The two lawsuits were consolidated on July 17, 2006.
On August 1, 2006, the parties to Civil No. 06-1-
0265 stipulated to the dismissal with prejudice of all
claims and parties. Thereafter, only the parties and
claims in Civil No. 06-1-0867 remained.

On October 11, 2006, Kuilima filed four motions:

1. Motion for Judgment on the Pleadings. Kuilima
argued that there is no private right of action under
the Hawaii Environmental Policy Act (HEPA) to
require an SEIS, '

2. First Motion for Summary Judgment. Kuilima ar-
gued that Plaintiffs' complaint was barred by the stat-
ute of limitations.

3. Second Motion for Summary Judgment. Kuilima
argued that its Subdivision Application was exempt
from the environmental review process and involved
a non-discretionary, ministerial action by the DPP
that could not trigger an SEIS.

4. Third Motion for Summary Judgment. Kuilima
argued that Plaintiffs could not meet their burden of
proving that an SEIS was required under the applica-
ble regulations. Kuilima contended that the applica-
ble regulations should be interpreted to mean that an
agency can only require an SEIS if there is a substan-
tive change in a project itself which causes signifi-
cant environmental impacts not addressed in the
original EIS. Accordingly, absent evidence that the
Project itself had substantively changed, an SEIS
could not be triggered based on a showing that new
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circumstances surrounding the project would result in
significant environmental impacts.

Eng and CCH joined in Kuilima's motions, except for
Kuilima's Second Motion for Summary Judgment.

On October 26, 2006, Plaintiffs filed a Motion for
Summary Judgment, arguing that the DPP had vio-
lated the law by failing to require Kuilima to prepare
an SEIS,

On December 5, 2006, the circuit court granted
Kuilima's Third Motion for Summary Judgment re-
garding Plaintiffs' inability to meet their burden of
proof, denied Plaintiffs*463 **1277 Motion for
Summary Judgment, and ruled that Kuilima's other
motions were rendered moot. The circuit court agreed
with Kuilima that the applicable regulations should
be interpreted to mean that an agency can require an
SEIS only when there is a substantive change in the
project itself, and the court found that Plaintiffs had
not shown a substantive change in the Project. The
circuit court found in relevant part as follows:

4. Although there has been some delay in the Pro-
ject from the community's perspective, there have
been ongoing activities and actions with respect to
the Project throughout the past 20 years. In addi-
tion, the Project was adopted as part of the
Ko‘olauloa Sustainable Communities Plan in May
of 1999; the public had an opportunity to partici-
pate with respect to the adoption of that Plan.

6. At the end of 2005 and beginning of 2006, cer-
tain North Shore neighborhood boards, Ms. Dee
Dee Letts on her own behalf, and other individuals
asked the DPP whether the timing of the Project
would require [an SEIS]. The Plaintiffs did not
write any of those letters. The DPP responded, in-
dicating that it had determined that {an SEIS] was
not required for the Project. Although it does not
appear that specific reasons were given, the DPP
determined that the timing of the action has not
changed so as to require [an SEIS].

7. The [Revised] EIS contained only general state-
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ments in terms of phasing of the Project, but those
statements did not impose a time limit on the Pro-
ject based on that proposed phasing time frame.
The [Revised] EIS does not obligate Kuilima to
follow that phasing time frame.

8. The law provides that when you have a project
that is to be constructed in phases, the original E1S
covers everything, and the project is the action un-
der consideration. In this case, the Project is the
“action.” There has been no change to the action
that would essentially make it a new action under
consideration,

The circuit court concluded that:

2. The DPP's decision that [an SE1S] is not re-
quired for the Project meets the rule of reason stan-
dard and was not arbitrary or capricious. The tim-
ing of the Project has not substantively, or essen-
tially, changed. In the alternative, even if the tim-
ing had substantively changed, which the Court
finds that it has not, such change is not likely to
have a significant effect.

3. Plaintiffs' concerns that form the basis of their
claims in this litigation were basically expressed
for the first time in the filings before this Court.
However, even if the Court were to review those
concerns, the Court would not find that there is a
substantive change likely to result in a significant
effect not originally considered or previously dealt
with that would require a supplemental EIS.

The circuit court filed the Amended Final Judgment
on June 4, 2007, and Plaintiffs timely appealed.

IL

The circuit court's grant or denial of summary judg-
ment is reviewed de novo. Querubin v. Thronas, 107
Hawai‘i 48, 56, 109 P.3d 689, 697 (2005).

[SJummary judgment is appropriate if the pleadings,
depositions, answers to interrogatories, and admis-
sions on file, together with the affidavits, if any,
show that there is no genuine issue as to any mate-
rial fact and that the moving party is entitled to

Page 7

judgment as a matter of law, A fact is material if
proof of that fact would have the effect of estab-
lishing or refuting one of the essential elements of
a cause of action or defense asserted by the parties.
The evidence must be viewed in the light most fa-
vorable to the non-moving party. In other words,
we must view all of the evidence and the inferences
drawn therefrom in the light most favorable to the
party opposing the motion.

Querubin, 107 Hawai‘i at 56, 109 P.3d at 697 (quot-
ing Durette v. Aloha Plastic Recycling, Inc, 105 Ha-
wai‘i 490, 501, 100 P.3d 60. 71 (2004)).

+*1278 *464 111

A.HEFPA

HEPA, the governing law, was enacted in 1974, codi-
fied as Hawaii Revised Statutes {(HRS) Chapter 343,
and patterned after the National Environmental Pol-
icy Act of 1969 (NEPA). Sierra Club v. Dep't of
Transp. (Superferry ), 115 Hawai‘i 299, 306, 167
P.3d 292, 299 (2007). HEPA requires that an EIS be
prepared for a development project that meets certain
criteria, fd

HEPA provides that once an EIS has been accepted,
“no other statement for the proposed action shall be
required.” HRS § 343-5(g) (Supp.2005). HEPA does
not specifically address the authority of an agency to
require an SEIS.

B. HEPA and Applicable Rules

This appeal tums on the interpretation of HEPA and
the rules promulgated by the Environmental Council
regarding the circumstances under which an agency
is required to order an SEIS. Pursuant to its rule-
making authority set forth in HRS § 343-6 (1993),
the Environmental Council promulgated Hawaii Ad-
ministrative Rules (HAR) Title 11, Chapter 200.

HAR § 11-200-2 defines the term “supplemental
statement” as meaning “an additional environmental
impact statement prepared for an action for which a
statement was previously accepted, but which has
since changed substantively in size, scope, intensity,
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use, location, or timing, among other things.” The
term “action” is defined in HAR § 11-200-2 to mean
“any program or project to be initiated by an agency
or applicant” HAR §§ 11-200-26 and 11-200-27
establish when an SEIS is required.

Plaintiffs contend these rules mean that an SEIS must
be prepared in three separate situations: (1) “[wlhen
there is a substantive change in a project's size, scope,
location, use, timing, mitigation, and other things
which may have a significant effect”; or (2) “[wjhen
there is a substantive change in the intensity of envi-
ronmental impacts caused by the project not dis-
closed in the EIS™; or (3) “[wlhere new circum-
stances or evidence have brought to light different or
likely increased environmental impacts not previ-
ously disclosed or dealt with in the EIS.”

Kuilima and the DPP, on the other hand, contend that
the rules only permit an agency to order an SEIS if
substantive changes to the project itself have been
made. In Kuilima's words:

In short, [the applicable regulations] require an initial
determination of a substantive change in the Pro-
ject before the environmental impacts are consid-
ered in determining whether an SEIS is required.
Neither increased environmental impacts nor new
circumstances or evidence alone, without a sub-
stantive change in the Project, is sufficient to re-
quire an SEIS.

{Emphasis in original; footmote omitted.)

[1] Kuilima and the DPP argue that because there
was no substantive change in the Project itself, the
DPP correctly determined that it could not require
Kuilima to prepare an SEIS. Plaintiffs argue that be-
cause the DPP misconstrued the regulations, the DPP
failed to take a hard look at whether an SEIS was
required by new circumstances and evidence and thus
DPP's decision cannot stand. “

Kuilima and the DPP point to the language of HAR §
11-200-26, which provides:

§ 11-200-26. General provisions, A statement that
is accepted with respect to a particular action is
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usually qualified by the size, scope, location, inten-
sity, use, and timing of the action, among other
things. A statement that is accepted with respect to
a particular action shall satisfy the requirements of
this chapter and no other statement for that pro-
posed action shall be required, to the extent that
the action has not changed substantively in size,
scope, intensity, use, location or timing, among
other things. If there is any change in any of these
characteristics which may have a significant effect,
the original statement that was changed shall no
longer be valid because an essentially different ac-
tion would be under consideration and a supple-
mental statermnent shall be prepared and reviewed as
provided by this chapter. As long as there is no
change in a proposed action resulting in individual
or cumulative*#65 **1279 impacts not originally
disclosed, the statement associated with that action
shail be deemed to comply with this chapter.

{Emphases added.)
Under the plain terms of HAR § 11-200-26, the DPP

is required to conduct a two-step inquiry to determine
whether an SEIS is required:

(1) Whether the action (the Project) has changed
substantively in size, scope, intensity, use, location
or timing? And if so,

(2) Will the change in any of these characteristics
likely have a significant effect and result in indi-
vidual or cumulative tmpacts not originally dis-
closed in the EIS?

If the DPP answers the first question in the negative,
no further inquiry is necessary as “no other statement
[for the Project] will be required.” id If the DPP an-
swers the first question in the affirmative (i.e., find-
ing there is a substantive change in one of the afore-
mentioned characteristics), then the DPP is required
to determine whether the change will likely have a
“significant effect” and result in “individual or cumu-
lative impacts not originally disclosed” in the original
FIS. /14

The requirement that there be a change in the action
is further made clear by HAR § 11-200-2: “ “Sup-
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plemental statement’ means an additional environ-
mental impact statement prepared for an action for
which a statement was previously accepted, but
which has since changed substantively.” (Emphases
added.)

HAR § 11-200-27, which provides further specifics
for determining if an SEIS is required, also requires
the threshold determination of a substantive change:

§ 11-200-27. Determination of applicability. The
accepting authority or approving agency in coordi-
nation with the original accepting authority shall be
responsible for determining whether a supplemen-
tal statement is required. This determination will be
submitted to the office for publication in the peri-
odic bulletin. Proposing agencies or applicants
shall prepare for public review supplemental
statements whenever the proposed action for which
a statement was accepted has been modified to the
extent that new or different ervironmental impacts
are anticipated. A supplemental statement shall be
warranted when the scope of an action has been
substantially increased, when the intensity of envi-
ronmental impacts will be increased, when the
mitigating measures originally planned are not to
be implemented, or where new circumstanees or
evidence have brought to light different or likely
increased environmental impacts not previously
dealt with.

{Emphases added.) The last sentence-on which Plain-
" tiffs rely-identifies new or different environmental
impacts that would warrant an SEIS, but does not
change the requirement as set forth in HAR §§ 11-
200-2 and 11-2Q0-26 and the next-to-last sentence of
§ 11-200-27 that there must be a substantive change
in the action (the Project) before an SEIS is to be
considered.

No other reading of the rules is possible. HRS § 343-
5{g) provides that once an EIS has been accepted, no
other statement for the proposed action shall be re-
quired. Because the rules must be consistent with
HRS _§ 343-5(g), the rules cannot be construed to
require an additional SEIS unless there has been a
substantive change in the action. Capua v. Weyer-
haeuser Co., 117 Hawai‘i 439, 446, 184 P.3d 191

198 (2008).
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C. Plaintiffs' Misplaced Reliance on NEPA and
the California Environmental Quality Act
(CEQA)

Plaintiffs argue that NEPA and CEQA support their
contention that an SEIS is required when there is a
change in the intensity of environmental impacts or
there are new circumstances or evidence. The plain
language of the federal regulations and California's
regulations is different from that of Hawai‘'s SEIS
rules. Moreover, NEPA is limited to federal actions
or federally funded actions.

The NEPA regulation, 40 C.F.R, § 1502.9, provides
in relevant part that agencies:

**1280 *466 (1) Shall preparc supplementals to ei-
ther draft or final environmental impact statements
if:

(i) The agency makes substantial changes in the pro-
posed action that are relevant to environmental
concerns; or

{iiy There are significant new circumstances or in-
formation relevant to environmental concerns
and bearing on the proposed action or its im-

acts.
{Emphases added.)
California‘s regulation, CEQA § 21166, provides:

§ 21166. Subsequent or supplemental impact
report; conditions. When an environmental im-
pact report has been prepared for a project pursuant
to this division, no subsequent or supplemental en-
vironmental impact report shall be required by the
lead agency or by any responsible agency, unless
one or more of the following events occurs:

(a) Substantial changes are proposed in the project
which will require major revisions of the environ-

mental impact report.

(b} Substantial changes occur with respect to the
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circumstances under which the project is being un-
dertaken which will require major revisions in the
environmental impact report.

(¢) New information, which was not known and could
not have been known at the time the environmental
impact report was certified as complete, becomes
available.

Cal. Pub. Res.Code § 21166 (2007) (emphases
added).

Unlike Hawai‘i's SEIS rules that require an SEIS
when there is a substantive change in the project or
action, NEPA and CEQA § 21166 require an SEIS
when there are substantial changes or significant new
circumstances or information relevant to the project
and action.

D. Plaintiffs' Failure to Shew a Substantive
Change in the Project

[2] Plaintiffs’ only allegation in the circuit court of a
“change” in the Project was an alieged change in
“timing.” Plaintiffs argue that increased traffic, other
planned developments near the Project, and the exis-
tence of endangered or threatened species constitute
“new circumstances or evidence.” However, these are
not substantive changes in the Project.

When asked what information they had about
changes in the Project, each of Plaintiffs' deposition
witnesses admitted they had no personal knowledge
or evidence of changes in the Project, with the excep-
tion of their claim regarding timing,.

When asked what change sufficient to require an
SEIS had occurred, Schuyler “Lucky” Cole, KNSC's
treasurer, responded with the economics of and em-
ployment in the area, the siriker brigade, Kapolei as a
second city, the development of Ko Olina, traffic in
the area, and the appearance of monk seals in the
area. However, Mr. Cole could produce no actual
evidence of these changes, let alone a change to the
Project. Similarly, Sierra Club Director Jeff Mikulina
admitted that he did not know of any changes in the
Project's scope, intensity, or use, stating “[yleah, 1
don't remember being too aware of the change in the
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size itself of the [Plroject.... 1 know some things are
moving around. 1 don't know how the scope has
changed in the [Plroject.... Again, [ don't know
enough about the most recent iteration of the
[PJroject to see how [the intensity of the Project has]
changed.” Douglas Cole, a Director of KNSC, stated
that he believed that currently there were “far more”
cars and people coming to the North Shore than in
1984-85 and *based on personal experience and just
observation,” it took “a lot longer” to drive along the
North Shore.

Plaintiffs confirmed in their answers to interrogato-
ries that they had no specific evidence of a change in
the Project. The Revised EIS detailed only an “ap-
proximate phasing of the development for the resort.”
Neither the Revised EIS nor the governmental enti-
ties imposed a timing condition.

The record in this case demonstrates there was no
substantial change in the Project. This was the con-
clusion of the DPP, the *467 **1281 agency respon-
sible for determining whether the SEIS was re-
quired B¢

FN2. The Environmental Council agreed
that “the responsibility for requiring an SEIS
falls squarely on the approving agency,
which is DPP.”

E. Kuilima's Subdivision Application Not an “Ac-
tion” Under HEPA

[3] Contrary to Plaintiffs' contention, the Subdivision
Application did not constitute an “‘action” under
HEPA. HRS § 343-2 (Supp.2008) defines “action™ as
“any program or project to be initiated by an agency
or applicant.” See aiso HAR § 11-200-2. The Revised
EIS covered the entire Project, including the Subdivi-
sion Application.

Consideration of HAR § 11-200-7 is a preliminary
step in defining an “action” under HEPA. Superferry,
115 Hawai‘i at 306 n. 6, 167 P.3d at 299 n. 6. HAR §
11-200-7 provides:

§ 11-200-7., Multiple or phased applicant or
agency actions. A group of actions proposed by an

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.




209 P.3d 1271
120 Hawai'i 457, 209 P.3d 1271
(Cite as: 120 Hawai'i 457, 209 P.3d 1271)

agency or an applicant shall be treated as a single
action when:

(1) The component actions are phases or increments
of a larger total undertaking;

{(2) An individual project is a necessary precedent for
a larger project;

(3) An individual project represents a commitment to
a larger project; or

(4) The actions in question are essentially identical
and a single statement will adequately address
the impacts of each individual action and those
of the group of actions as a whole.

The Project was not in the first stages of develop-
ment, and the Subdivision Application was not the
start of the Project. A Revised EIS had already been
completed, and Project Entitlements had been
granted. Kuilima had applied for and received nu-
~ merous subdivision approvals as part of the Project

development, including subdivision approvals for (1)
the Project's wastewater treatment plant and Qpana
Wells; (2) public park P-1; (3) hotel lots H-1 and H-2
and roads A and B; and (4) the golf clubhouse.

{4] The purpose of HAR § 11-2G0-7 is to prevent the
pursuit of “projects in a piecemeal fashion.”
Superferrv, 115 Hawai‘i at 338, 167 P.3d at 331.
“Piecemealing” or “segmentation” occurs when a
party tries to “mask the full nature of [the] project or
divides up what is clearly a larger action into smaller
pieces.” Plaintiffs' argument that the Subdivision
Application is the “action” is piecemealing. Kenneth
A. Manaster & Daniel P. Selmi, 2 Stare Environ-
mental Law § 13.10 (2006).

Plaintiffs argue that the Subdivision Application pro-
poses “uses within a shoreline area™ and thus, under
" HRS § 343-5(a) (1993 & Supp.2005) and Att. Gen.
Op. 75-14, should be considered an “action.” Plain-
tiffs, however, are wrong. HRS_§ 205A-41 (2001
Repl.} defines the “shoreline area” as “all of the land
area between the shoreline and the shoreline setback
line.” ™ The shoreline setback line is defined as
“that line established in this part ... running inland
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from the shoreline at a horizontal plane.” HRS §
205A-41.

FN3. HRS § 205A-41 provides:

§ 205A-41 Definitions.

“Shoreline area” shall include all of the
land area between the shoreline and the
shoreline setback line and may include the
area between mean sea level and the
shoreline; provided that if the highest an-
nual wash of the waves is fixed or signifi-
cantly affected by a structure that has not
received all permits and approvals re-
quired by law or if any part of any struc-
ture in violation of this part extends sea-
ward of the shoreline, then the term
“shoreline area” shall include the entire
structure.

Plaintiffs point to nothing in the record evidencing
that the Subdivision Application proposes “any use
within a shoreline area as defined in section 205A-
41.” as required in HRS § 343-5(a}(3). Plaintiffs fail
to establish that all three elements were present in the
Subdivision Application thereby making the Subdivi-
sion Application an “action” that requires an SEIS.

Iv.

Therefore, the Amended Final Judgment filed on
June 4, 2007 in the Circuit Court of the First Circuit
is affirmed. '

*468 **1282 Dissenting Opinion by NAKAMURA,
L.
1 respectfully dissent.

1 interpret the controlling statute and adminisirative
rules to require the preparation of a supplemental
environmental impact statement (SEIS) when signifi-
cant changes to the anficipated environmental im-
pacts of a proposed action become apparent such that
“an essentially different action” is being proposed.
Significant changes to the anticipated environmental
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impacts of a development project c¢an arise from
changes to the design of the project itself, changes to
conditions surrounding the project, or the discovery
of new information. In my view, the controlling stat-
ute and administrative rules do not restrict the re-
sponsible agency by only permitting it to consider
changes to a project's anticipated environmental im-
pacts when the design of the project itseif has
changed. Rather, in determining whether an SEIS is
warranted, I believe the agency is authorized to con-
sider not only the potential effects of design changes
to the project, but whether changes to the conditions
surrounding the project and newly discovered infor-
mation may significantly affect the project's antici-
pated environmental impacts.

In this case, the Department of Land Ultilization
(DLU), the predecessor to the Department of Plan-
ning and Permitting (DPP), of the City and County of
Honolulu accepted an environmental impact state-
ment (EIS) for the proposed development project in
1985 (hereinafier, the *1985 EIS”). Due to significant
delays, construction on major portions of the pro-
posed project had still not begun over twenty years
later. In November 2003, the developer submitted a
Site Development Division Master Application (here-
inafier the “Subdivision Application™) to the DPP,
seeking subdivision approval with respect to 744 of
the 808 acres underlying the project. In January 2006,
concerned individuals requested that the DPP require
the preparation of an SEIS in connection with the
developer's request for subdivision approval. Given
the twenty-year passage of time since the acceptance
of the 1985 EIS, it was not implausible that condi-
tions in the community surrounding the project had
changed to such an extent that the anticipated envi-
ronmental impacts from the project were significantly
different from those considered in the 1985 EIS.
However, the DPP erroneously believed that because
the design of the project itself had not changed, it had
no legal authority to order an SEIS. Thus, in declin-
ing to order an SEIS, the DPP never considered
whether changed conditions surrounding the project
had significantly affected the proposed project's an-
ticipated environmental impacts.

The DPP is responsible in the first instance for exer-
cising its informed judgment in deciding whether an
SEIS is warranted. Because the DPP failed to con-
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sider relevant factors in declining to order an SEIS,
its decision-making was flawed. The usual remedy in
this situation is to return the question of whether an
SEIS is required to the DPP for its determination
under the appropriate criteria. In my view, the Circuit
Court of the First Circuit (circuit court) erred in
granting the Third Motion for Summary Judgment
filed by Defendant-Appellee Kuilima Resort Com-
pany (Kuilima) based on the current record. I would
vacate the circuit court's Amended Final Judgment
(Judgment) and remand the case for further proceed-
ings.

L

The poverning statute in this case is Hawaii Revised
Statutes (HRS) Chapter 343, commonly referred to as
the Hawai‘i Environmental Policy Act (HEPA). The
legislative findings on which HEPA is based and its
purpose are as follows:

The legislature finds that the quality of humanity's
environment is critical to humanity's well being,
that humanity's activities have broad and profound
effects upon the interrelations of all components of
the environment, and that an environmental review
process will integrate the review of environmental
concerns with existing planning processes of the
State and counties and alert decision makers to
significant environmental effecis which may result
from the implementation of certain actions. The
legislature further finds that the process of review-
ing environmental effects is desirable because en-
vironmental consciousness is enhanced, coopera-
tion and *469 **1283 coordination are encouraged,
and public participation during the review process
benefits all parties involved and society as a whole.

It is the purpose of this chapter to establish a sys-
tem of environmental review which will ensure that
environmental concerns are given appropriate
consideration in decision making along with eco-
nomic and technical considerations.

HRS § 343-1 (1993) (emphases added).

In Sierra Club v. Department of Transportation, 115
Hawai‘i 299, 167 P.3d 292 (2007) (hereinafter «
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Superferry { ), the Hawai‘i Supreme Court quoted
from a publication of the Office of Environmental
Quality Control (OEQC} which described HEPA as
follows:

the law requires that government give systematic
consideration to the environmental, social and eco-
nomic consequences of proposed development pro-
jects prior to allowing construction to begin. The
law also assures the public the righi to participate
in plaoning projects that may affect their commu-

nity.

fd.at 306, 167 P.3d at 299 (quoting OEQC, State of
Hawai‘i, 4 Guidebook for the Hawaii State Environ-
mental Review Process 6 (2004)).

As defined in HRS § 343-2 (1993),

“[e]nvironmental impact statement” or “statement”
means an informational document prepared in
compliance with the rules adopted under section
343-6 and which discloses the environmental ef-
fects of a proposed action, effects of a proposed ac-
tion on the economic and social welfare of the
community and State, effects of the economic ac-
tivities arising out of the proposed action, measures
proposed to minimize adverse effects, and alterna-
tives to the action and their environmental ef-
fects B

EN1. In 2000, the definition of “environ-
mental impact statement” or “statement™ in
HRS § 343-2 (1993) was amended by
changing the phrase “effects of a proposed
action on the economic and social welfare of
the community and State” to read “effects of
a proposed action on the economic welfare,
social welfare, and cultural practices of the
community and State.” 2000 Haw. Sess.
Laws Act 50, § 2 at 93.

HRS § 343-5(g) (1993), in turn, provided that “[a]
statement that is accepted with respect to a particular
action shall satisfy the requirements of this chapter
and no other statement for that proposed action shall
be required.” ©2
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FN2. In 2004, HRS § 343-5(g) (1993) was
amended with only minor grammatical
changes being made. 2004 Haw. Sess. Laws
Act 55, § 3 at 284,

The evident purpose of HRS § 343-5(g} is to provide
a degree of finality in the environmental review proc-
ess. It addresses the concern, particularly of private
parties, that repeated requests for EISes and requiring
the preparation of multiple EISes could create uncer-
tainty and undue delay in completing a proposed pro-
ject, Thus, HRS § 343-3(g) provides that if an EIS is
accepted for a particular action, no other EIS for that
proposed action shall be required.

Congistent with the purpose of HRS § 343-5(g), the
Environmental Council has adopted rules which limit
the circumstances under which an SEIS can be or-
dered to where “an essentially different action™ is
under consideration. This imposes a relatively high
threshold. Only changes in the anticipated environ-
mental impacts of the proposed action that are sig-
nificant enough to render it “an essentially different
action™ for purposes of HEPA are sufficient to trigger
the need for an SEIS.

The rules adopted by the Environmental Council for
when an SEIS is required, Hawai‘i Administrative
Rules (HAR) §§ 11-200-26 and 11-200-27, are as
follows:

§ 11-200-26. General Provisions.

A statement that is accepted with respect to a particu-
Iar action is usually qualified by the size, scope, lo-
cation, intensity, use, and timing of the action,
among other things. A statement that is accepted
with respect to a particular action shall satisfy the
requirements of this chapter and no other statement
for that proposed action shall be required, to the
extent that the action has not changed substantively
in size, scope, intensity, use, location or timing,
among other things. If there is any change in any of
these characteristics which may have a significant
effect, the original statement*470 **1284 that was
changed shall no longer be valid because an essen-
tially different action would be under consideration
and a supplemental statement (5] chall be pre-
pared and reviewed as provided by this chapter. As
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long as there is no change in a proposed action re-
sulting in individuval or cumulative impacts not
originally disclosed, the statement associated with
that action shall be deemed to comply with this
chapter.

FN3., HAR § 11-200-2 defines the term
“supplemental statement” as follows:

“Supplemental statement” means an addi-
tional environmental impact statement
prepared for an action for which a state-
ment was previously accepted, but which
has since changed substantively in size,
scope, intensity, use, location, or timing,
among other things.

§ 11-200-27. Determination of Applicability.

The accepting authority or approving agency in coor-
dination with the original accepting authority shall
be responsible for determining whether a supple-
mental statement is required. This determination
will be submitted to the office for publication in the
periodic bulletin. Proposing agencies or applicants
shall prepare for public review supplemental
statements whenever the proposed action for which
a statement was accepted has been modified to the
extent that new or different environmental impacts
are anticipated. 4 supplemental statement shail be
warranted when the scope of an action has been
substantially increased, when the intensity of envi-
ronmental impacts will be increased, when the
mitigating measures originally planned are not to
be implemented, or where new circumstances or
evidence have brought to light different or likely
increased environmental impacts not previously
deait with.

{Emphases added.)

By limiting the required preparation of an SEIS to
situations where “an essentially different action™ is
under consideration, the rules strike a reasonable bal-
ance between the overarching purpose of HEPA to
ensure that “environmental concerns are given ap-
proptiate consideration in decision making” and the
purpose of HRS § 343-5(g) to provide a degree of
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finality and avoid undue delay in the environmental
review process. The question criticai to this appeal is
how to determine, under the applicable rules, when
“an essentially different action” is under considera-
tion. On this question, the rules are not a model of
clarity.

Defendants-Appellees Kuilima, the City and County
of Honolulu (the City), and Henry Eng (Eng), in his
official capacity as Director of the DPP,™ argue that
the administrative rules provide that an agency has no
authority to order an SEIS unless substantive changes
have been made to the design of the project itself.
They further argue that even if this threshold condi-
tion is met, the agency can only order an SEIS if the
environmental impacts flowing from the substantive
changes in the project are significant and were not
disclosed in the previously accepted EIS. There is
language in the Environmental Council's rules, par-
ticularly in HAR § 11-200-26, that lend support to
Kuilima's and the City's argument.

FN4. Defendants-Appellees the City and
Eng filed a joint answering brief. Arguments
or claims made by the City and Eng will be
attributed to the City in this dissenting opin-
jon.

On the other hand, the last sentence of HAR § 11-
200-27 supports the position of Plaintiffs-Appellants
Keep the North Shore Country and the Sierra Club,
Hawai‘i Chapter (collectively, the “Plaintiffs) that
an agency's authority to order an SEIS is not limited
to situations where substantive changes to the pro-
ject's design have been made. This sentence provides,
in relevant part, that “[a] supplemental statement
shall be warranted ... when the intensity of environ-
mental impacts will be increased ... or where new
circumstances or evidence have brought to light dif-
ferent or likely increased environmental impacts not
previously dealt with.” HAR § 11-200-27. This por-
tion of HAR § 11-200-27 supports the view that dif-
ferent or increased environmental impacts unrelated
to design changes in the proposed project itself can
create “an essentially different*471 **1285 action”
and trigger the need for an SEIS.
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At minimum, the rules are ambiguous. “In construing
ari administrative rule, general rules of statutory con-
struction are applicable.” Paul v. Dep't. of Transp.,
115 Hawai‘i 416, 426, 168 P.3d 346, 536 (2007) (ci-
tation and brackets omitted). “Where the words of a
Yaw are ambiguous; ... The reason and spirit of the
law, and the cause which induced the legislature to
enact it, may be considered to discovet its true mean-
ing” HRS § 1-15(2) (1993) (format changed); see
Paul, 115 Hawai‘i at 426, 168 P.3d at 556 (indicating
that administrative rules, like statutes, must be “con-
strue [d] ... in a manner consistent with its purpose™).

When construing a statute, our foremost obligation
is to ascertain and give effect to the intention of the
legislature, which is to be ebtained primarily from
the language contained in the statute itself. And we
must read statutory language in the context of the
entire statute and construe it in a manner consistent
with its purpose.

... When [an administrative} rule does not conflict
with statutory and constitutional requirements,
courts will ascertain and effectuate the intent of the
agency which promulgated the rule. Courts strive
to give meaning to all parts of an administrative
rule and to avoid construing any part as superflu-
ous. Courts will not construe rules in a manner
which produces an absurd result.

Paul 115 Hawai‘i at 426-27, 168 P.3d at 556-57
(citations, quotation marks, and ellipses omitted;
format changed).

The rules at issue were promulgated by the Environ-
mental Council pursuant its statutory authority to
“adopt .. necessary rules for the purposes of
[HEPA].” HRS § 343-6 (1993). When viewed in the
light of the reason for and spirit of HEPA, 1 cannot
agree with the restrictive reading of the rules pro-
posed by Kuilima and the City.

The overriding purpose of HEPA is to ensure that an
agency is provided with relevant information about
the environmental impacts of a proposed project so
that the agency can make informed decisions about
the project. See HRS § 343-1. Given this purpose,
there is no logical reason to distinguish between sig-
nificant changes to the anficipated environmental
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impacts of a development project that arise from
changes to the design of the project itself, changes to
conditions surrounding the project, or the discovery
of new information. The agency must be apprised of
and consider significant changes to the project's an-
ticipated environmental impacts, regardless of the
source of or basis for such changes, in order to make
informed decisions.

A proposed project can become “an essentially dif-
ferent action” in terms of its environmental impacts
due to changed circumstances surrounding the project
or the discovery of new information, even if the pro-
ject's design has not changed. Because the focus of
HEPA is to achieve informed decision-making based
on a clear understanding of a project's environmental
impacts, 1 believe it would be incongruous to pre-
clude an agency from ordering an SEIS to address
significant changes to the anticipated environmental
impacts of a proposed project simply because the
design of the project itself had not changed. See
Marsh v. Oregon Natural Resources Council, 490
U.S. 360, 370-74, 109 S.Ct. 1851, 104 L.Ed.2d 377

(1989).22

FN3. HEPA was patterned after the National
Environmental Policy Act of 1969 (NEPA),
42 US.C. § 4321-4370(F) (2000). See
Superferry I 115 Hawai‘i at 306, 167 P.3d
at 299, In Marsh 49C U.S. at 370-74, 109
S.Ct. 1851, the United States Supreme Court
held that the authority to require an SEIS
was implicit under NEPA. The Court's rea-
soning is instructive:

The subject of postdecision supplemental
environmental impact statements is not
expressly addressed in NEPA. Preparation
of such statements, however, is at times
necessary to satisfy [NEPA's] “action-
forcing” purpose. NEPA does not work by
mandating that agencies achieve particular
substantive environmental results. Rather,
NEPA promotes its sweeping commit-
ment to “prevent or eliminate damage to
the environment and biosphere™ by focus-
ing Government and public attention on
the environmental effects of proposed
agency action. By so focusing agency at-
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tention, NEPA ensures that the agency
will not act on incomplete information,
only to regret its decision after it is too
late to correct. Similarly, the broad dis-
semination of information mandated by
NEPA permits the public and other gov-
ernment agencies to react to the effects of
a proposed action at a meaningful time. It
would be incongruous with this approach
to environmental protection, and with
[NEPA's] manifest concern with prevent-
ing uninformed action, for the blinders to
adverse environmental effects, once un-
equivocally removed, to be restored prior
to the completion of agency action simply
because the relevant propesal has re-
ceived initial approval.

1d_at 370-71, 109 S.Ct. 1851 (citations
and footnotes omitted) (ernphasis added).

%1286 *472 An interpretation of the Environmental
Council's rules that would only permit an agency to
require an SEIS when the design of a project had
substantively changed could lead to absurd results.
See HRS § 1-15(3) (“Every construction which leads
to an absurdity shall be rejected.”). Assume, for ex-
ample, that after the 1985 EIS was approved for
Kuilima's proposed project, a devastating hwrricane
drastically changed conditions in the swrounding
community and the community's capacity to accom-
modate additional visitors and residents. Under
Kuilima's and the City's interpretation of the rules, as
long as no substantive changes were made to the de-
sign of the proposed project, the DPP would be pow-
erless to require an SEIS to address the project's sig-
nificantly different environmental impacts resulting
from the changed circumstances. In addition, accord-
ing to Kuilima and the City, absent a design change
to the project, the DPP would likewise be powerless
to order the preparation of an SEIS even if the dis-
covery of new information or evidence brings to light
significant environmental impacts that had not previ-
ously been disclosed.

Moreover, under Kuilima's and the City's interpreta-
tion of the applicable rules and circumstances, be-
cause no specific deadline was established for the
project's completion, the 1985 EIS would remain
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valid in perpetuity and no SEIS could ever be re-
quired, so long as no substantive changes to the de-
sign of the project were made.

1 recognize that there is a tension between the need to
ensure that an agency is apprised of relevant envi-
ronmental impacts so that it can make informed deci-
sions and the need for finality in an agency's deci-
sion-making. The United States Supreme Court noted
that under NEPA,

an agency need not supplement an EiS every time
new information comes to light after the EIS is fi-
nalized. To require otherwise would render agency
decisionmaking intractable, always awaiting up-
dated information only to find the new information
outdated by the time a decision is made.

Marsh, 490 1.8, at 373, 109 S.Ct. 1851. Similarly,
under HEPA, not every delay in a project will sup-
port a claim that circumstances surrounding the pro-
ject have changed i0 such an extent that an SEIS is
warrantied.

In my view, the Environmental Council's rules ad-
dress this tension by imposing a relatively high
threshold for when an SEIS will be required. I con-
strue the rules to mean that an SEIS is required when
new circumstances or evidence reveal significant
changes in the anticipated environmental impacts of
the proposed action that were not addressed in the
original EIS that was accepted. In order to trigger the
obligation to prepare an SEIS, the unaddressed envi-
ronmental impacts must be significant enough that
“an essentially different action” would be under con-
sideration. | believe this is a more reasonable inter-
pretation of the niles than one that would impose an
absolute bar on an agency's authority to order an
SEIS unless substantive changes were made to the
project's design.

My interpretation of the applicable rules is supported
by provisions of parallel federal and state law. NEPA
regulations and the California Envirenmental Quality
Act (CEQA) provide that the obligation to prepare an
SEIS can be triggered not only by significant changes
to the project itself, but by significant changes to ¢ir-
cumstances surrounding the project or new informa-
tion. Under NEPA regulations, an agency must pre-
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pare an SEIS whenever “(i) The agency makes sub-
stantial changes in the proposed action that are rele-
vant to environmental concerns; or (i) There are
significant new circumstances or information rele-
vant to environmental concerns and bearing on the
proposed action or its impacts.” 40 CF.R. §
1502.9(cX1) (emphasis added) (format *473 **1287
changed). Similarly, the California Environmental
Quality Act provides:

When an environmental impact report has been pre-
pared for a project pursuant to this division, no
subsequent or supplemental environmental impact
report shall be required by the lead agency or by
any responsible agency, unless one or more of the
following events occurs:

(a) Substantial changes are proposed in the project
which will require major revisions of the environ-
mental impact report.

(b) Substantial changes occur with respect to the
eircumstances under which the project is being un-
dertaken which will require major revisions in the
environmental impact report.

(c) New information, which was not known and could
not have been known at the time the environmental
impact report was certified as complete, becomes
available.

Cal. Pub. Res.Code & 21166 (2007} {emphases
added).

I1.

Whether an agency has followed correct procedures
or considered appropriate factors in making determi-
nations under HEPA is a question of law subject to
de novo review. See Superferry [ 115 Hawai‘i at
317..167 P.3d at 310. An agency is required to take a
“hard look™ at relevant environmental factors in de-
termining whether an SEIS is required, and courts
apply the “rule of reason™ in reviewing such determi-
nations. See Price v. Obayashi Hawaii Corp., 81
Hawai‘i 171, 182 & n. 12, 914 P.2d 1364, 1375 & n.
12 (1996) (applying the rule of reason in reviewing
an agency's determination that an EIS was sufficient);
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Superferry I 115 Hawai‘i at 342, 167 P.3d at 335
(stating that the court must ensure that the agency has
taken a hard look at environmental factors when the
agency determines that an action is exempted from
the requirements of HEPA); Marsh, 490 U.S. at 373-
74, 109 8.Ct. 1851 (concluding that in deciding
whether an SEIS is required under NEPA, an agency
must take a hard look at the environmental effects of
its planned action, even after an initial EIS has been
approved). “If the agency has followed the proper
procedures, its action will only be set aside if the
eourt finds the action to be ‘arbitrary and capricious,’
given the known environmental conseguences.”
Price, 81 Hawai‘i at 182 n. 12, 914 P.2d at 1375 n.
12 (quoting Stop H-3 Ass'nm v. Lewis, 538 F.Supp.
149, 159 (D.Haw.1982)); see Marsh, 490 U.S, at 378
109 S.Ct. 1851 (stating that in examining “whether
an agency decision was ‘arbitrary or capricious,’ the
reviewing court ‘must consider whether the decision
was based on a consideration of the relevant factors
and whether there has been a clear error of judgment’
” {citation omitted)).

In response to Kuilima's request for subdivision ap-
proval in November 2005, the DPP received letters in
January 2006 from Eric Gill, a union officer, and Ben
Shafer, a North Shore resident. The letters requested
the preparation of an SEIS based on concerns that the
anticipated environmental impacts of the proposed
project had significantly changed in the twenty years
that had elapsed since the 1985 EIS had been ac-
cepted. On appeal, Plaintiffs argue that two new cir-
cumstances have arisen since the 1985 EIS was ac-
cepted that require the preparation of an SEIS: 1)
increased traffic resulting in “traffic gridlock” on the
North Shore on Kamehameha Highway, the sole ac-
cess road to the proposed development, during Satur-
day afternoons, holidays, periods of high surf, and
special events; and 2) the use of beaches in the pro-
posed development by Hawaiian monk seals, an en-
dangered species, and green sea turtles, a threatened
species.

There is no evidence in the record that the DPP took
a “hard Iook” at, or even considered, the alleged new
circumstances surrounding the proposed project in
deciding not to require an SEIS. Rather, the record
reflects that based on its interpretation of the law, the
DPP felt that its hands were tied and that it could not
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consider the alleged new circumstances because no
substantive changes had been made to the design of
the project itself. Thus, the DPP made its decision not
to require an SEIS without considering whether new
circumstances or evidence had brought to light sig-
nificant changes in the project's environmental im-
pacts that *474 **1288 were not previously ad-
dressed in the 1985 EIS.™

FNG6. In its letter to Ben Shafer, the DPP ex-
plained that because no time limit had been
placed on the development of the project,
“Kuilima is entitled to proceed with the pro-
ject as approved.” In its letter to Eric Gill,
the DPP enclosed a copy of its letter to Ben
Shafer and stated that “as long as [Kuilima)
is following procedures and satisfying the
requirements of the subdivision nules, regu-
lations, and ordinances, the City must con-
tinue to process the [Subdivision]
[Alpplication and act on the proposal ac-
cordingly.”

James Peirson, the DPP planner who pre-
pared the letter to Shafer, stated in his
deposition that when determining whether
to require an SEIS, the DPP “looked at
what [Kuilima) was proposing to do and
what the original approvals were from
1986 to determine if there was a substan-
tive change to the project.” Mr. Peirson
explained that the “passage of time itself
could not constitute a substantive change
to the project” that could require an SEIS
under HRS Chapter 343. Mario Siu-Li,
the DPP planner who drafted the letter to
Gill, explained in his deposition that an
SEIS for the proposed project was not re-
quired because “the [Slubdivision
[Alpplication was not changing the exist-
ing condition of the properties.”

Because of its erroneous view of the law, the DPP
failed to consider appropriate factors and follow cor-
rect procedures in deciding not to require an SEIS.
Thus, its decision was arbitrary and capricious. Based
on the existing record, 1 cannot say that notwithstand-
ing the DPP's failure to consider relevant factors, the
question of whether an SEIS is required is so clear-
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ctut that a court can decide the question as a matter of
law. I believe there are genuine issues of material fact
which preclude the grant of summary judgment for
Kuilima and the City or for the Plaintiffs.

Ordinarily, a lapse of time between the acceptance of
an EIS and the beginning of construction on compo-
nents of a project would not constitute changed cir-
cumstances requiring an SEIS. In this case, however,
the time lapse was extraordinary. The EIS was ac-
cepted in 1985. There have been significant delays in
the project such that construction on the major por-
tion of the development, including all 1,450 new ho-
tel rooms and 2,054 of the 2,063 new condominium
units, had still not begun more than twenty years
later. The fact that no specific time limits were estab-
lished for the completion of the project does nct
mean that the project's anticipated environmental
impacts have not significantly changed as a result of
the delays in the project's completion. Indeed, the
traffic study attached to the 1985 EIS only projected
traffic conditions up through the year 2000. There-
fore, the traffic study for the 1985 EIS did not cover
the traffic conditions that existed in November 2005
when the DPP began considering Kuilima's Subdivi-
sion Application.

Kuilima argues that the alleged new circumstances or
evidence cited by Plaintiffs are insufficient to demon-
strate a significant change in the project’s anticipated
environmental impacts. It argues that the 1985 EIS
considered the issue of the project's impact on traffic
congestion, that updated traffic studies have dealt
with the project’s impact on traffic, and that Plaintiffs
have failed to show that delays in the project have
resulted in significant new, different, or increased
traffic impacts. Kuilima further argues that the pres-
ence of Hawatian monk seals and green sea turtles
were well-known when the 1985 EIS was prepared,
and that Plaintiffs have not presented new circum-
stances or evidence regarding the project’s impact on
these animals.

The parties' conflicting claims demonstrate that there
are genuine issues of material fact regarding whether
new circumstances or evidence have revealed signifi-
cant changes to the project's anticipated environ-
mental impacts. Thus, the circuit court was wrong to
affirm the DPP's decision to not require an SEIS on
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summary judgment,

Under HEPA and the applicable rules, the DPP has
the responsibility in the first instance to take a hard
look at the relevant factors and exercise its judgment
in determining whether an SEIS is warranted. The
courts review the agency's ultimate decision under
the rule of reason to ensure that the agency's decision
was not arbitrary or capricious. As a general rule, in a
case like this where the agency's decision-making
was flawed because it failed to consider relevant fac-
tors, the appropriate remedy is to remand the matter
to the agency for reconsideration. **1289 *475 See
Qhio Valley Environmental Coalition v. United States
Army Corps of Engineers,_ 479 F.Supp.2d 607, 663
(S.D.W.Va.2007) (concluding that “[o]ther than in
‘rare circumnstances,” the reviewing court should re-
mand the matter to the agency for reconsideration”
when the agency fails to take a hard look at relevant
environmental impacts in deciding that an EIS was
not required (citations omitted)y, O'Reilly v. United
States Army Corps of Engineers, 477 F.3d 225. 239-

40 (5th Cir.2007).

An exception to the general rule would be where the
evidence is so clear-cut that the agency could only
rationally exercise its judgment in otnie way. The re-
cord in this case does not support this exception.2?
At oral argmnent, Kuilima acknowledged that if the
Environmental Council's rules are interpreted to re-
quire the DPP to consider the environmental impact
of changed circumstances unrelated to changes in the
project's design (and the above exception to the gen-
eral rile does not apply), then the question of
whether an SEIS is required should be returned to the
DPP for its decision.

FN7. Courts have also held that a remand to
the agency was not necessary where after a
lawsuit was initiated, the agency cured its
error by taking the required hard look at the
alleged new circumstances and information
and explained its reasoning for not requiring
an SEIS. See Warm Springs Dam Task
Force v. Gribble, 621 F.2d 1017, 1025-27
{(9th Cir.1980); Friends of the Clearwater v.
Dombeck 222 F.3d 552, 558-61 (9th
Cir.2000). In these cases, the court was able
to review the propriety of the agency's deci-
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sion without requiring a remand. Warm
Springs. 621 F.2d at 1025-27; Friends of the
Clearwater, 222 F.3d at 558-61. Here, how-
ever, the DPP did not cure its error by taking
a hard look at the environmental concems
raised by the Plaintiffs after the lawsuit was
filed.

1v.

Kuilima argues that even if the circuit court erred in
granting Kuilima's Third Motion for Summary Judg-
ment, the circuit court's Judgment should be affirmed
because there are alternate grounds (pot ruled upon
by the circuit court) on which to uphold the DPP's
decision not to require an SEIS. Kuilima argues that:
1) the Environmental Council exceeded its authority
in promulgating the rules empowering an agency to
require the preparation of an SEIS; 2) HEPA does not
provide a private cause of action for challenging the
DPP's decision not to require an SEIS, and even if it
did, Plaintiffs’ lawsuit was untimely; and 3) Kuilima's
application for subdivision approval cannot trigger
the DPP's obligation to consider whether an SEIS is
required because the Subdivision Application is not a
qualifying “action” under HEPA, is exempt from the
environmental review process, and involves only
ministerial consent.

| amn not persuaded that the circuit court's Judgment
should be affirmed on these alternate grounds. I dis-
agree with Kuilima's first two arguments. As to
Kuilima's third argument, 1 believe that further de-
velopment of the record is necessary before the mer-
its of the third argument can be decided.

A

As construed in this dissent, the Environmental
Council's rules regarding SElSes are consistent with
and authorized by HEPA. Thus, the Environmental
Council did not exceed its authority in promulgating
the SEIS rules.

B.

A private cause of action to challenge an agency's
decision not to require an SEIS is implied in HEPA.
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See Hunt v. First Ins. Co.of Hawaii, Lid., 82 Hawai‘i
363, 371. 922 P.2d 976, 984 (App.1996) (setting
forth the factors to consider in determining whether
an implied private cause of action exists). In addition,
1 would apply the same procedures used to determine
the limitations period for challenging an agency's
decision not to require an EIS to an agency's decision
not to require an SEIS. See HRS § 343-7(b) (1993).
HAR § 11-200-27 requires an agency to subrit its
decision regarding whether an SEIS is required to the
Office of Environmental Quality Control (OEQC) for
publication. In this case, there is no evidence that the
DPP submitted its decision not to require an SEIS to
the OEQC or that a public notice of that decision was
published by OEQC. Thus, the *476 **1290 limita-
tions period on Plaintiffs' suit did not run.

C.

Further development of the record is necessary to
resolve Kuilima's claim that its Subdivision Applica-
tion cannot trigger the DPP's obligation to consider
whether an SEIS is required. I believe this issue tums
on whether or not the DPP has sufficient discretion in
rendering its decision on the Subdivision Application
that jts decision-making would meaningfully and
usefully be informed by an SEIS.

As noted, the purpose of HEPA is to provide the
agency with relevant information about the environ-
mental impacts of a proposed projeet so that it can
make informed decisions about the project. HRS §
343-1 (“It is the purpose of [HEPA] to establish a
system of environmental review which will ensure
that environmental concerns are given appropriate
consideration in decision making along with eco-
nomic and technical considerations.”). An SEIS
would serve no useful purpose if the project had al-
ready progressed beyond the point where the agency's
decision-making could meaningfully affect the pro-
ject or if the agency lacked the ability to exercise
meaningful discretion in deciding the matter for
which the SEIS was sought.

In addressing the question of whether a project had
progressed too far to require an SEIS under NEPA,
the United States Supreme Court stated:

fA}though it would make sense to hold NEPA inap-
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plicable at some point in the life of a profect, be-
cause the agency would no longer have a meaning-
Jul opporiunity to weigh the benefits of the project
versis the detrimental effects on the environment,
up to that point, NEPA cases have generally re-
quired agencies to file environmental impact
statements when the remaining governmental ac-
tion would be environmentally significant.

... Application of the rule of reason thus turns on
the value of the new information to the still pending
decisionmaking process. In this respect the deci-
sion whether to prepare a supplemental EIS is simi-
lar to the decision whether to prepare an EIS in the
first instance: ff there remains major Federal ac-
tion to occur, and if the new information is suffi-
cient to show that the remaining action will affect
the quality of the human environment in a signifi-
cant manner or t¢ a significant extent not aiready
considered, a supplemental EIS miust be prepared.

Marsh, 490 U.S. at 371-72. 374, 109 S.Ci. 1851
(quotation marks, citations, footnotes and brackets
omitted) {(emphases added).

Kuilima and Plaintiffs disagree on 1) the extent to
which the DPP may exercise discretion in deciding
whether to approve Kuilima's Subdivision Applica-
tion; 2) whether the DPP's decision on the Subdivi-
sion Application is properly characterized as a discre-
tionary consent or a ministerial consent; and 3)
whether the project has already progressed beyond
the point where an SEIS can meaningfully and use-
fully inform the DPP's decision-making ™ There
appear to be factual questions that need to be an-
swered in order to resolve these disputes. 1 believe
that further development of the record is necessary to
determine whether the DPP has sufficient discretion
in rendering its decision on the Subdivision Applica-
tion to be meaningfully and usefully informed by an
SEIS.

FN8. HRS § 343-2 (1993) defines the term
“approval” to mean “a discretionary consent
required from an agency prior to actual im-
plementation of an action” and the term
“discretionary consent” to mean *a consent,
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sanction, or recommendation from an
agency for which judgment and free wiil
may be exercised by the issuing agency, as
distinguished from a ministerial consent.”
HAR § 11-200-2 defines the term “ministe-
rial consent” to mean “a consent, sanction,
or recommendation from an agency upon a
given set of facts, as prescribed by law or
rule without the use of judgment or discre-
tion.”

In my view, the dispute between Kuilima and the
Plaintiffs over whether the Subdivision Application
constitutes a qualifying *action™ under HEPA and
whether the Subdivision Application is exempted
from the environmental review process misses the
mark. HEPA is designed to require consideration of
the cumulative environmental*477 **1 291 impacts
of an entire project. See Superferry I, 115 Hawai‘i at
329-35, 167 P.3d at 336-42. That is why “piecemeal-
ing” or breaking a project into component parts to
escape full environmental review is not permitted.
See id_at 331, 167 P.3d at 338. Kuilima does not
dispute that an EIS was required for its development
project and that the project was not exempt under
HEPA. The project has already triggered the need for
an EIS under HEPA, and the subdivision approval is
an integral component of the project. It is not neces-
sary for Plaintiffs to show that the Subdivision Ap-
plication would also independently trigger the need
for environmental review under HEPA in order to
pursue their claim for an SEIS.

V.

For the foregoing reasons, I believe the circuit court's
Judgment should be vacated and the case should be
remanded for further proceedings. Accordingly, I
respectfully dissent.

Hawai‘i App.,2009.
Unite HereA Local 5 v. City and County of Honolulu
120 Hawai'i 457, 209 P.3d 1271

END OF DOCUMENT
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